Consulting Engineers
Matthew D. Dunn

Craig A. Johnson

Brian N. Wintle

Crist Engineers, Inc.
1 Executive Center Court
Little Rock, Arkansas 72211
(501) 664-1552
www.cristengineers.com

October 7, 2026

Re: Addendum No. 1

Project: Moline Street Sewage Lift Station
Malvern Water Works
Malvern, Arkansas

To All Plan Holders and Prospective Bidders:

This Addendum No. 1 is issued to notify all bidders of important changes related to potential
funding under the Environmental Protection Agency’s (EPA) Sewer Overflow and Stormwater
Reuse Municipal Grant (OSG) program, as administered by the Arkansas Department of
Agriculture’s Natural Resources Division (NRD).

Because of the potential for OSG funding to be awarded for this project in November 2026,
certain requirements must now be incorporated into the Contract Documents and must be
strictly adhered to by each bidder. These requirements include, but are not limited to:

o Build America, Buy America (BABA) Act provisions

o Applicable federal labor standards (including Davis-Bacon and related requirements)

e Equal opportunity and nondiscrimination requirements

e Minority Business Enterprise (MBE), Disadvantaged Business Enterprise (DBE), and
Women Business Enterprise (WBE) evaluation and participation requirements

e Debarment and Suspension provisions

o All other applicable provisions contained in the State Revolving Fund (SRF) Equivalency
Supplemental General Conditions

These requirements are hereby made part of the Contract Documents by this Addendum.

In the event that OSG funding is not awarded, a Deductive Alternate has been added to the Bid
Form. This alternate allows for the complete removal of all costs, work, and contractual
requirements specifically related to the OSG program and the SRF Equivalency Supplemental
General Conditions. Bidders shall include pricing for this Deductive Alternate as indicated on the
revised Bid Form.

All other terms, conditions, and requirements of the original Contract Documents remain
unchanged except as modified by this Addendum. Acknowledge receipt of this Addendum on
the Bid Form. Failure to do so may result in rejection of the bid.
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Questions regarding this Addendum should be directed to the Engineer of Record.

Sincerely,
CRIST ENGINERS, INC.

Wasr Ct"

Mason Allen, P.E.
Project Engineer

CC: Carl Wheatley, General Manager, Malvern Water Works

Enclosures: Addendum No. 1
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ADDENDUM NO. 1

DATE: October 7, 2026
PROJECT: Moline Street Sewage Lift Station
Malvern Water Works

Malvern, Arkansas

BID DATE: October 27, 2026, 2:00 PM

This Addendum forms a part of the Contract Documents and modifies the original documents provided to
Bidders, as noted below. Acknowledge receipt of this Addendum in the space provided in the BID FORM.
Failure to do so may subject the Bidder to disqualification.

The Contract Documents for the above Project are hereby amended as follows:

Item No. 1 BID DOCUMENTS

A. TABLE OF CONTENTS
i.  Add the following after 004313 — Bid Bond
a. Contractor’s Act of Assurance Form
b. DBE/MBE/WBE Compliance Evaluation Form
i. Add 004511 - Bidder’s Qualification Statement
iii. Add the following after 006114 — Payment Bond
a. Certificate of Owner’s Attorney
iv. Add 006291 — Claim or Invoice Affidavit
v.  Add 006519 — Contractor’s Final Release and Waiver of Lien
Vi. Add 007210 - State Revolving Fund (SRF) Equivalency Supplemental General
Conditions

B. 002113 — INSTRUCTIONS TO BIDDERS
i. ARTICLE 2 — COPIES OF BIDDING DOCUMENTS
a. Add 2.05

1) The State Revolving Fund (SRF) Equivalency Supplemental General
Conditions contained within the Contract documents, including
Provisions 1 through 55, Appendices A through F, shall be included
and provided within these Contract Documents. Where discrepancies
or conflict exist between SRF Equivalency Supplemental General
Conditions and other sections of the Contract Documents, the SRF
Equivalency Supplemental General Conditions shall govern except
when other sections of the Contract Documents require higher
standards than those of the SRF Equivalency Supplemental General
Conditions, then those other sections of the Contract Documents shall

govern.
a) Bidders attention is called to the requirements of the SRF
Equivalency Supplemental General Conditions, including but
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Malvern Water Works ADDENDUM NO. 1
Malvern, AR October 7, 2026

not limited to, the “Build America, Buy America (BABA) Act”
requirement, Labor Standards, Equal Employment
Opportunity, and the “Prohibition on certain
telecommunication and video surveillance services or
equipment”. Further, Bidders will be required to submit with
their Bids, a Contractor's Act of Assurance Form certifying
their understanding of and compliance with the Supplemental
General Conditions.
i. ARTICLE 5 - BIDDERS REPRESENTATIONS
a. Modify 5.01 D as follows:

1) Carefully study and agree to complying with the SRF Equivalency
Supplemental General Conditions, City of Malvern Codes/
Ordinances, or other provided documents in the appendices or
referenced herein.

iii. ARTICLE 13 - PREPARATION OF BID
a. Add 13.10

1) Execute, agree to and comply with the included SRF Contract’s Act of

Assurance Form.
b. Add 13.11

1) Each bidder agrees that, through the submission of a Bid, the bidder’'s
supplier(s), subcontractor(s) or subcontractor’s supplier(s) shall fully
comply with the SRF Equivalency Supplemental General Conditions,
including but not limited to, the “Build America, Buy America (BABA)
Act” requirement, Labor Standards, Equal Employment Opportunity,
and the “Prohibition on certain telecommunication and video
surveillance services or equipment”.

C. 004100 - BID FORM
i. Delete in its entirety and replace with BID FORM — ADDENDUM NO. 1, attached
hereto.
D. Add CONTACTOR’S ACT OF ASSURANCE FORM, attached hereto.
E. Add DBE/MBE/WBE COMPLIANCE EVALUATION FORM, attached hereto.
F. Add 004511 - BIDDER’S QUALIFICATION STATEMENT, attached hereto.
G. Add 006291 — CLAIM OR INVOICE AFFIDAVIT, attached hereto.

H. Add 006519 — CONTRACTOR’S FINAL RELEASE AND WAIVER OF LIEN, attached hereto.

. Add 007210 — STATE REVOLVING FUND (SRF) EQUIVALENCY SUPPLEMENTARY
GENERAL CONDITIONS, attached hereto.

J. 007300 - SUPPLEMENTARY CONDITIONS

i.  Add ARTICLE 3 - DOCUMENTS: INTENT, REQUIREMENTS, REUSE
a. SC-3.01 Add the following paragraph immediately after Paragraph 3.01.E:
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Moline Street Sewage Lift Station
Malvern Water Works
Malvern, AR

Item No. 2 SPECIFICATIONS

ADDENDUM NO. 1
October 7, 2026

In the event there is a discrepancy between components of the project
manual, the order of precedence, where applicable, shall be as
follows:

Addenda (if issued), Supplemental Conditions (SRF provided herein),
General Conditions, Instructions to Bidders, Technical Provisions.
The State Revolving Fund (SRF) Equivalency Supplemental General
Conditions contained within the Contract documents, including
Provisions 1 through 55, Appendices A through F, shall be included
and provided within these Contract Documents.

a) Where discrepancies or conflict exist between SRF
Equivalency Supplemental General Conditions and other
sections of the Contract Documents, the SRF Equivalency
Supplemental General Conditions shall govern except when
other sections of the Contract Documents require higher
standards than those of the SRF Equivalency Supplemental
General Conditions, then those other sections of the Contract
Documents shall govern.

The City of Malvern Codes/ Ordinances shall be included by reference
within these Contract Documents. A copy may be viewed at the
Malvern City Hall. A copy may also be viewed at:
https://library.municode.com/ar/malvern/codes/municipal code

a) Where discrepancies or conflict exist between City of Malvern
Codes/ Ordinances and the technical specifications, the
technical specifications shall govern except when City of
Malvern Codes/ Ordinances require higher standards than
those of the technical specifications.

A. 010000 — GENERAL REQUIREMENTS

a. Add1.1H

i. All materials shall comply with the requirements, terms and conditions of

Build America, Buy America (BABA) Act (23 U.S.C. 313, 23 CFR 635.410)

under the

Infrastructure Investment and Jobs Act (lIlJA)/Bipartisan

Infrastructure Law (BIL) (Pub. Law 117-58, Nov. 15, 2021).:

END OF ITEMS

All other provisions of the Contract Documents remain unchanged. Acknowledge receipt of this addendum

on the Bid Form.

CRIST ENGINEERS, INC.

Mason Allen, P.E.
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BID FORM

MALVERN WATER WORKS
MALVERN, ARKANSAS

MOLINE STREET SEWAGE LIFT STATION
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ARTICLE 1 - BID RECIPIENT

1.01 This Bid is submitted to:

Malvern Water Works
506 Overman Street
Malvern, Arkansas 72104

1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into
an Agreement with Owner in the form included in the Bidding Documents to
perform all Work as specified or indicated in the Bidding Documents for the prices
and within the times indicated in this Bid and in accordance with the other terms
and conditions of the Bidding Documents.

ARTICLE 2 - BIDDER’S ACKNOWLEDGEMENTS

2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders,
including without limitation those dealing with the disposition of Bid security. This
Bid will remain subject to acceptance for 60 days after the Bid opening, or for such
longer period of time that Bidder may agree to in writing upon request of Owner.

ARTICLE 3 - BIDDER’S REPRESENTATIONS

3.01 In submitting this Bid, Bidder represents that:

A.

Bidder has examined and carefully studied the Bidding Documents, and any
data and reference items identified in the Bidding Documents, and hereby
acknowledges receipt of the following Addenda:

Addendum No. Addendum, Date

Bidder has visited the Site, conducted a thorough, alert visual examination of
the Site and adjacent areas and become familiar with and satisfied itself as to
the general, local, and Site conditions that may affect cost, progress, and
performance of the Work.

Bidder has carefully studied and agrees to complying with the SRF
Equivalency Supplemental General Conditions, City of Malvern Codes/
Ordinances, OSG Program Requirements, OSHA Standards, or other
provided documents in the appendices or referenced herein.

Bidder is familiar with and has satisfied itself as to all Laws and Regulations
that may affect cost, progress, and performance of the Work.

Bidder has carefully studied all: (1) reports of explorations and tests of
subsurface conditions at or adjacent to the Site and all drawings of physical
conditions relating to existing surface or subsurface structures at the Site that
have been identified in the Supplementary Conditions, especially with respect
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to Technical Data in such reports and drawings, and (2) reports and drawings
relating to Hazardous Environmental Conditions, if any, at or adjacent to the
Site that have been identified in the Supplementary Conditions, especially with
respect to Technical Data in such reports and drawings.

Bidder has considered the information known to Bidder itself; information
commonly known to contractors doing business in the locality of the Site;
information and observations obtained from visits to the Site; the Bidding
Documents; and any Site-related reports and drawings identified in the Bidding
Documents, with respect to the effect of such information, observations, and
documents on (1) the cost, progress, and performance of the Work; (2) the
means, methods, techniques, sequences, and procedures of construction to
be employed by Bidder; and (3) Bidder’s safety precautions and programs.

Bidder agrees, based on the information and observations referred to in the
preceding paragraph, that no further examinations, investigations,
explorations, tests, studies, or data are necessary for the determination of this
Bid for performance of the Work at the price bid and within the times required,
and in accordance with the other terms and conditions of the Bidding
Documents.

Bidder is aware of the general nature of work to be performed by Owner and
others at the Site that relates to the Work as indicated in the Bidding
Documents.

Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder has discovered in the Bidding Documents and
confirms that the written resolution thereof by Engineer is acceptable to Bidder.

The Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for the performance and furnishing
of the Work.

The submission of this Bid constitutes an incontrovertible representation by
Bidder that Bidder has complied with every requirement of this Article, and that
without exception the Bid and all prices in the Bid are premised upon
performing and furnishing the Work required by the Bidding Documents.

ARTICLE 4 - BIDDER’S CERTIFICATION

4.01

Bidder certifies that:

A.

This Bid is genuine and not made in the interest of or on behalf of any
undisclosed individual or entity and is not submitted in conformity with any
collusive agreement or rules of any group, association, organization, or
corporation;

Bidder has not directly or indirectly induced or solicited any other Bidder to
submit a false or sham Bid;

Bidder has not solicited or induced any individual or entity to refrain from
bidding; and

Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices
in competing for the Contract. For the purposes of this Paragraph 4.01.D:

EJCDC® C-410, Bid Form for Construction Contracts. ADDENDUM NO. 1
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.  Page 2



1. “corrupt practice” means the offering, giving, receiving, or soliciting of any
thing of value likely to influence the action of a public official in the bidding
process;

2. ‘“fraudulent practice” means an intentional misrepresentation of facts made
(a) to influence the bidding process to the detriment of Owner, (b) to
establish bid prices at artificial non-competitive levels, or (c) to deprive
Owner of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more
Bidders, with or without the knowledge of Owner, a purpose of which is to
establish bid prices at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or
indirectly, persons or their property to influence their participation in the
bidding process or affect the e execution of the Contract.

ARTICLE 5 - BASIS OF BID

5.01 Bidder will complete the Work in accordance with the Contract Documents for the
following lump sum prices:

BID SCHEDULE
Moline Street Sewage Lift Station
Malvern Water Works
Malvern, Arkansas

Item

No Description Lump Sum Bid Price

Insurance, Bonds, Mobilization, Demobilization: Lump sum
price shall be for all labor, tools, materials, hauling, fuel, rentals,
fees, permits, and consumables necessary for mobilization and
demobilization of the Contractor’s forces and equipment $
necessary to execute the Work, as well as provide insurance and
bonds as required in the Contract Documents - not to exceed
7.5% of the overall total bid amount of which not more than 65%
will be paid on the first payment application.

Demolition: All labor, tools, equipment, materials, consumables,
and other costs related to the demolition, removal, and backfilling
of the existing Moline Street Lift Station concrete wet well and
electrical service, flowable fill, waste disposal, plugging existing $
sewer lines to be abandoned, salvaging existing equipment, and
all other demolition work in accordance with the Drawings and
Specifications but excluding costs that are included in other line
items on this Bid Form.
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BID SCHEDULE
Moline Street Sewage Lift Station
Malvern Water Works
Malvern, Arkansas

Item
No.

Description

Lump Sum Bid Price

Site Work and Site Restoration: All labor, tools, equipment,
materials, consumables, and other costs related to earthwork and
drainage improvements including construction site staking,
excavation, dewatering, gravel surfacing, site grading, retaining
wall construction, compaction, backfilling, geotextile fabric,
erosion and sediment control, bypass pumping, fencing and
gates, seed and straw, watering, final cleanup and restoration,
and all other work incidental thereto except for that work for
which separate lump sum prices are stated in the Bid Form. All
excavation shall be “unclassified”, and no separate or special
payment will be made for rock excavation encountered during
excavation.

Yard Piping: All labor, tools, equipment, materials, consumables,
and other costs related to the installation of all yard piping shown
on the Drawings, to include all trenching, dewatering, bedding,
backfilling, compaction, sewer pipe, stormwater pipe, flared end
sections, drains, fittings, couplings, adapters, restraints, sleeves,
tracer wire, locator tape, thrust blocking, connections to existing
sewage force mains, 4’ diameter concrete manhole, connection
to existing gravity sewer line, cutting and capping, hydrostatic
and acceptance testing of sewer lines, and all other costs
associated for complete connected working system in
accordance with the Drawings and Specifications, but excluding
costs that are included in other line items on this Bid Form. All
trench excavation shall be “unclassified”, and no separate or
special payment will be made for rock excavation encountered in
trenching for pipe installation.

Sewage Lift Station: All labor, tools, equipment, materials, and
consumables related to the construction of the Moline Street Lift
Station including pumps, pump bases, motors, coatings, control
panel, controls equipment and wiring, concrete wet well,
aluminum cover and access hatch, piping, fittings, guide rails,
lifting chain, sway brace, gaskets, vent, flange isolation kits,
grout, anchoring, watertightness test, and all appurtenances
necessary for a complete, operable, and serviceable system as
shown on the Drawings and required by the Specifications
herein, but excluding work that is specifically included in other
items on this Bid Form.

Electrical Work: Payment for Electrical Work shall be at the
percentage lump sum of the completed work and shall include all
labor, tools, equipment, materials, consumables, and other costs
related to the installation of the electrical systems for the
complete operation of all components included in the Contract
Documents including but not limited to service poles, switchgear,
uninterruptable power supplies, cabling, conduits, junction boxes,
wiring, conductors, relays, concrete for conduit encasement,
demolition, and all appurtenances, incidentals, and
miscellaneous equipment shown or specified in the Drawings and
Contract Documents required for a complete and operating
system, but excluding costs in other line-items of this Bid Form.
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BID SCHEDULE
Moline Street Sewage Lift Station
Malvern Water Works
Malvern, Arkansas

Item

No Description Lump Sum Bid Price

Miscellaneous and Incidental Work: All other work, equipment,
materials, tools, labor, incidentals, and other costs to accomplish
all Work within the Scope of this Contract and not otherwise $
included in this Bid Form; however, the Lump Sum Amount for
this Bid Form line-item shall not exceed ten (10) percent of the
Total Lump Sum Bid Amount.

Trench and Excavation Safety: Trench or Excavation Safety
Systems applicable to this Contract, per Act 291 of the 1993
Arkansas General Assembly (as amended), including shoring
protection system for improvements and protection of existing $
facilities. This lump sum amount shall include all labor, tools,
equipment, materials, and consumables necessary to comply
with all safety standards in accordance with the Contract
Documents and specifications.

Total Base Bid Amount (Sum of Items 1 through 8):

Dollars

DEDUCTIVE ALTERNATE #1
REMOVE ALL EPA, OSG AND NRD PROGRAM REQUIREMENTS

Under this deductive alternate, all work, equipment, materials, costs, and other requirements specifically
related to compliance with the Environmental Protection Agency’s (EPA) Sewer Overflow and Stormwater
Reuse Municipal Grant (OSG) Program administered by the Arkansas Department of Agriculture’s (ADA)
Natural Resources Division (NRD) will be deleted from the contract and deducted from the Total Base Bid
Amount. Bidder should translate the Total Base Bid Amount and Total Deduction for Deductive Alternate
#1 to fill in Line “A” and “B” below. The total amount for this deductive alternate is Line A minus Line B.

A - TOTAL BASE BID AMOUNT
(Total Base Bid Amount taken from above) | $

dollars

B - TOTAL DEDUCTION FOR DEDUCTIVE ALTERNATE #1
dollars

TOTAL BASE BID AMOUNT LESS DEDUCTIVE ALTERNATE #1
Line A (Base Bid) — Line B (Total Deduction) | $
dollars
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Bidder acknowledges that (1) each Lump Sum Bid Item includes an amount
considered by Bidder to be adequate to cover Contractor’s overhead and profit for
each separately identified item and inclusive of all tax requirements in accordance
with Arkansas State Law, and (2) estimated quantities are not guaranteed, and are
solely for the purpose of comparison of Bids, and final payment for all lump sum
price Bid items will be based on actual quantities, determined as provided in the
Contract Documents.

All amounts and totals stated above (U.S. dollars) will be subject to verification by
the Owner. Discrepancies between words and figures will be resolved in favor of
words. Discrepancies between the indicated sum of any column of figures and the
correct sum therefore will be resolved in favor of the correct sum.

ARTICLE 6 — TIME OF COMPLETION

6.01

Bidder agrees that the Work will be substantially complete within _120 calendar
days after the date when the Contract Times commence to run as provided in
Paragraph 4.01 of the General Conditions and will be completed and ready for final
payment in accordance with Paragraph 15.06 of the General Conditions within
150 calendar days after the date when the Contract Times commence to run.

6.02 Bidder accepts the provisions of the Agreement as to liquidated damages.

ARTICLE 7 - ATTACHMENTS TO THIS BID

7.01

The following documents are submitted with and made a condition of this Bid:
A. Required Bid security
B. Evidence of authority to do business in the state of Arkansas

C. Contractor’s License No.:

D. Executed Contractor’s Act of Assurance Form
Within 5 calendar days of Owner’s Request:
E. Bidder’s Qualification Statement with supporting data

F. A Tabulation of subcontractors, suppliers and other persons and organizations
required to be identified in this Bid

Within 15 calendar days:
G. Executed DBE/MBE/WBE Compliance Evaluation Form
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ARTICLE 8 — DEFINED TERMS

8.01 The terms used in this Bid with initial capital letters have the meanings stated in
the Instructions to Bidders, the General Conditions, and the Supplementary
Conditions.

ARTICLE 9 - BID SUBMITTAL

BIDDER: [Indicate correct name of bidding entity]

By:
[Signature]

[Printed name]
(If Bidder is a corporation, a limited liability company, a partnership, or a joint
venture, attach evidence of authority to sign.)

Attest:
[Signature]

[Printed name]

Title:

Submittal Date:

Address for giving notices:

Telephone Number:

Fax Number:
Contact Name and e-mail
address:

Bidder’s License
No.:
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Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station Contractor’s Act of Assurance
Project EnABLE No.: XX-XXX OSG Rev 00

CONTRACTOR'S ACT OF ASSURANCE FORM

As the authorized agent of the individual, incorporation, or corporation (hereinafter referred to as the
Contractor) bidding on or participating in a Revolving Loan Fund (RLF) financed project, | certify that | have
read and understand the requirements of the RLF Supplemental General Conditions, and that the
principles, agents and employees of the Contractor will comply with these requirements, including all
relevant statutes and regulations issued pursuant thereto. As the authorized agent of the Contractor, |
further certify that:

DBE/MBE/WBE — During the bid process, and throughout the performance of the Contract, whenever
subcontracts are to be awarded, | will take the six affirmative steps described in the RLF Supplemental
General Conditions to use Disadvantaged, Minority and Women's Business (DBE/MBE/WBE) firms
wherever possible. | will document to the borrower and the Arkansas Natural Resources Commission all
efforts to secure DBE/MBE/WBE participation, including follow-up efforts, and will report to the Owner
the dollar value of all DBE/MBE/WBE contracts and subcontracts awarded.

AMERICAN IRON AND STEEL — | will comply with the statutory requirements commonly known as
“American Iron and Steel;” that requires all of the iron and steel products used in the project to be
produced in the United States pursuant to this contract and the RLF Supplemental General Conditions. |
understand that all of the iron and steel products used in the project will be and/or have been produced
in the United States in a manner that complies with the American Iron and Steel Requirement, unless a
waiver of the requirement is approved, and | will provide any further verified information, certification or
assurance of compliance with this paragraph, or information necessary to support a waiver of the
American Iron and Steel Requirement as detailed in the RLF Supplemental General Conditions.

BUILD AMERICA BUY AMERICA ACT — | will comply with the statutory requirements commonly known as
“Build America Buy America Act” that requires all of the iron and steel products, manufactured products,
and construction materials used in the project to be produced in the United States pursuant to this
contract and the RLF Supplemental General Conditions. | understand that all of the iron and steel
products, manufactured products, and construction materials used in the project will be and/or have been
produced in the United States in a manner that complies with the Build America Buy America Act, unless
a waiver of the requirement is approved, and | will provide any further verified information, certification
or assurance of compliance with this paragraph, or information necessary to support a waiver of the Build
America Buy America Act as detailed in the RLF Supplemental General Conditions.

EQUAL OPPORTUNITY — | will comply with all requirements of 41 CFR Chapter 60 and Executive Orders
11246 and 11375, including inclusion of all required equal opportunity clauses in each subcontract
awarded in excess of $10,000, and will furnish a similar statement from each proposed subcontractor,
when appropriate. | will also comply with all Equal Employment Opportunity requirements as defined by
Section 504 of the Rehabilitation Act of 1973; the Age Discrimination Act of 1975; and Section 13 of the
Federal Water Pollution Control Act Amendments of 1972 regarding sex discrimination.
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Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station Contractor’s Act of Assurance
Project EnABLE No.: XX-XXX OSG Rev 00

NONSEGREGATED FACILITIES — The Contractor that | represent does not and will not maintain any
facilities provided for its employees in a segregated manner, or permit its employees to perform their
services at any location under the Contractor’s control where segregated facilities are maintained. | will
also obtain a similar certification from each subcontractor prior to the award of any subcontract exceeding
$10,000 to said subcontractor, which is not exempt from the equal opportunity clause.

LABOR STANDARDS — | will comply with the Labor Standards Provisions contained in Davis—Bacon wage
rates specific to this contract and the RLF Supplemental General Conditions. | understand that the
aggregate wage rates paid to any employees must equal or exceed the sum total of the base rate plus any
listed fringe rate. | will furnish weekly payrolls and certifications as may be required by the Owner to affirm
compliance. | will also require that weekly payrolls be submitted to the Owner for all Subcontracts.

OSHA REQUIREMENTS — | will comply with the Department of Labor Occupational Safety and Health
Administration (OSHA) Regulations promulgated under Section 107 of the Contract Work Hours and Safety
Standard Act (40 U.S.C. 327-333) in performance of the contract.

PRESERVATION OF OPEN COMPETITION - In accordance with Executive Order 13202 and its
amendments, | certify that | have not discriminated against my employees or any subcontractor based
upon labor affiliation or lack thereof.

RESPONSIBILITIES OF PARTICIPANTS REGARDING TRANSACTIONS (A.K.A. DEBARMENT AND
SUSPENSION) — I certify that | shall fully comply with Subpart C of 40 CFR Part 32, entitled "Responsibilities
of Participants Regarding Transactions." | am responsible for ensuring that any lower tier covered
transaction, as described in Subpart B of 40 CFR Part 32, entitled "Covered Transactions," includes a term
or condition requiring compliance with Subpart C. | am responsible for further requiring the inclusion of a
similar term or condition in any subsequent lower tier covered transactions. | acknowledge that failing to
disclose the information required under 40 CFR 32.335 may result in the delay or negation of this
assistance agreement, or pursuance of legal remedies, including suspension and debarment. | further
acknowledge that | may access the Excluded Parties List System at http://www.epls.gov. This term and
condition supersede EPA Form 5700-49, "Certification Regarding Debarment, Suspension, and Other
Responsibility Matters."

PROCUREMENT PROHIBITIONS — In compliance with Executive Order 11738, Section 306 of the Clean Air
Act and Section 508 of the Clean Water Act, | certify that | will not procure goods and services from persons
who have been convicted of violations of either law, if the facility that gave rise to said violations produces
said goods or services.

PROHIBITION ON CERTAIN TELECOMMUNICATION AND VIDEO SURVEILLANCE SERVICES OR

EQUIPMENT — | will comply with regulations at 2 CFR 200.216, designated as the “Prohibition on certain
telecommunication and video surveillance services or equipment”, implementing section 889 of Public
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Law 115-232 and repeated in the RLF Supplemental General Conditions. The regulation prohibits the use
of federal funds to procure, enter into, extend, or renew contracts, or obtain equipment, systems, or
services that use “covered telecommunications equipment or services” identified in the regulation as a
substantial or essential component of any system, or as critical technology as part of any system. |
understand that all products used in this contract will meet this requirement and that | will provide further
verified information, certification or assurance of compliance with this paragraph, or information
necessary to this prohibition as detailed in the RLF Supplemental General Conditions.

| understand that a false statement on this certification regarding any of the above certifications may
subject the Contractor or Subcontractor to civil or criminal prosecution. | further certify that | will obtain
a similar certification for each subcontract awarded.

AUTHORIZED AGENT
CONTRACTOR ARKANSAS LICENSE
NAME: NO.
SIGNATURE: DATE:
PRINTED NAME: TITLE:
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DBE/MBE/WBE COMPLIANCE EVALUATION FORM
Supplemental Condition of the State Revolving Fund Program

Bidders are to complete this form and submit within fifteen days after the bid opening. A
condition for remaining in competition for award is the satisfactory completion of this form. The
undersigned submits the following data with respect to the firm’s efforts to meet the Arkansas
Natural Resources Commission’s goal for DBE/MBE/WBE participation. If you have any questions,
please contact the Owner/Borrower/Owner’s consultant engineer.

Prime Contractors that are DBE firms are not exempt from conducting the “good faith efforts” as
described in 40 CFR Part 33, Subpart C- Good Faith Efforts.

Subcontracting is to be defined as subcontracts for construction, supplies, equipment and
services. It is very infrequent that a Prime Contractor can do the job without hiring for
construction, equipment, supplies, and services. If Prime Contractor does not
sub-contract/procure for any of the categories mentioned above, the Prime Contractor must
indicate that on this form.

1. Name of Project: Project No:

2. Name of General Contractor:

3. DBE/MBE/WBE Firm:

(Name) (Complete a separate form for each
DBE/MBE/WBE to be used as a subcontractor)

(Address) (City, State, Zip Code)
(Phone Number) (Fax Number)
4, Describe Work to be performed by the DBE/MBE/WBE, provide dollar amount of the

subcontract.
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DOCUMENTATION OF AFFIRMATIVE STEPS TAKEN TO OBTAIN DBE/MBE/WBE PARTICIPATION

5. Documentation that DBE/MBE/WBE quotes were solicited through direct communication
and documentation of responses received (Direct communication includes: faxes, phone
calls, letters, e-mails). Newspaper ads/public notice ads alone will not be considered
sufficient to meet the good faith effort requirements. The omission of a newspaper
advertisement/public notice is not grounds for the bid to be rejected as well.

6. What sources were used to identify potential DBE/MBE/WBE firms. (Arkansas
Department of Transporation; Arkansas Economic Development Commission’s Minority
Business Development Division; U.S. Small Business Administration; other sources, please
specify and provide documentation). The Commission recommends using the sources
above.

7. Describe steps taken to divide work items into small tasks in an effort to maximize
DBE/MBE/WBE participation.

8. List reasons for rejecting a DBE/MBE/WBE that indicated a desire to participate and/or
submitted bids.

The undersigned hereby certified, having provided responses or documentation to the questions
in the foregoing affirmative steps taken to obtain DBE/MBE/WBE participation, that they are true
and correct to the best of her/her knowledge, information and belief.

Name of General Contractor:

Signature:

Title/Date:




SECTION 004511

QUALIFICATIONS STATEMENT

THE INFORMATION SUPPLIED IN THIS DOCUMENT IS CONFIDENTIAL TO THE EXTENT PERMITTED BY
LAWS AND REGULATIONS

1. SUBMITTED BY:

Official Name of Firm:

Address:
2. SUBMITTED TO: MALVERN WATER WORKS
3. SUBMITTED FOR: MOLINE STREET SEWAGE LIFT STATION
Owner: MALVERN WATER WORKS
Project Name: MOLINE STREET SEWAGE LIFT STATION
MALVERN, ARKANSAS
TYPE OF WORK: Constructing new lift station, including site work, components,

appurtenances, restoration including all associated materials and labor for

a complete project.

CONTRACTOR'S CONTACT INFORMATION:

Contact Person:

Title:

Phone:

Email:

4. AFFILIATED COMPANIES:

Name:

Address:

25036 — Moline St. Sewage Lift Station Qualifications Statement
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5. TYPE OF ORGANIZATION:

[] SOLEPROPRIETORSHIP

Name of Owner:

Doing Business As:

Date of Organization:

[l PARTNERSHIP

Date of Organization:

Type of Partnership:

Name of General Partner(s):

[0 CORPORATION

State of Organization:

Date of Organization:

Executive Officers:

- President:

- Vice President(s):

- Treasurer:

- Secretary:

[ ] LIMITED LIABILITY COMPANY

State of Organization:

Date of Organization:

Members:

25036 — Moline St. Sewage Lift Station Qualifications Statement
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] JOINT VENTURE

Sate of Organization:

Date of Organization:

Form of Organization:

Joint Venture Managing Partner

- Name:

- Address:

Joint Venture Managing Partner

- Name:

- Address:

Joint Venture Managing Partner

- Name:

- Address:

6. LICENSING:

Jurisdiction:

Type of License:

License Number:

Jurisdiction:

Type of License:

License Number:

7. CERTIFICATIONS:
Disadvantage Business Enterprise:
Minority Business Enterprise:
Woman Owned Enterprise:

Small Business Enterprise:

25036 — Moline St. Sewage Lift Station
Malvern Water Works 004511-3

CERTIFIED BY:

Qualifications Statement
October 7, 2026



Other ( ):

8. BONDING INFORMATION:

Bonding Company:

Address:

Bonding Agent:

Address:

Contact Name:

Phone:

Aggregate Bonding Capacity:

Available Bonding Capacity as of date of this submittal:

9. FINANCIAL INFORMATION:

Financial Institution:

Address:

Account Manager:

Phone:

INCLUDE AS AN ATTACHMENT AN AUDITED BALANCE SHEET FOR EACH OF THE
LAST 3 YEARS

10. CONSTRUCTION EXPERIENCE:
Current Experience:

List on Schedule A all uncompleted projects currently under contract (If Joint Venture list each
participant's projects separately).

Previous Experience:

List on Schedule B all projects completed within the last 5 Years pertinent to the scope of work
required for this project. (If Joint Venture list each participant's projects separately).

Has firm listed in Section 1 ever failed to complete a construction contract awarded to it?

LIYES [INO

25036 — Moline St. Sewage Lift Station Qualifications Statement
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If YES, attach as an Attachment details including Project Owner's contact information.

Has any Corporate Officer, Partner, Joint Venture participant or Proprietor ever failed to complete a
construction contract awarded to them in their name or when acting as a principal of another entity?

[1YES [INO

If YES, attach as an Attachment details including Project Owner's contact information.
Are there any judgments, claims, disputes or litigation pending or outstanding involving the firm listed in
Section 1 or any of its officers (or any of its partners if a partnership or any of the individual entities if a joint
venture)?

LIYES []NO

If YES, attach as an Attachment details including Project Owner's contact information.

11. SAFETY PROGRAM:

The contractor shall have on file for the project a job specific safety program that will be made available to
the OWNER.

Name of Contractor's Safety Officer:

| HEREBY CERTIFY THAT THE INFORMATION SUBMITTED HEREWITH, INCLUDING ANY ATTACHMENTS,
IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF.

NAME OF ORGANIZATION:

BY:

TITLE:

DATED:

NOTARY ATTEST:

SUBSCRIBED AND SWORN TO BEFORE ME
THIS DAY OF 20
NOTARY PUBLIC - STATE OF

MY COMMISSION EXPIRES:

REQUIRED ATTACHMENTS

1. Schedule A (Current Experience).
2. Schedule B (Previous Experience).
3. Schedule C (Major Equipment).

4. Audited balance sheet for each of the last 3 years for firm named in Section 1.
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CURRENT EXPERIENCE

SCHEDULE A

Project Name Owner's Contact Person Design Engineer Contract Date Type of Work Status | Cost of Work
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:

25036 — Moline St. Sewage Lift Station

Malvern Water Works
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SCHEDULE B

PREVIOUS EXPERIENCE (Include ALL Projects Completed within last 5 years)

Project Name Owner's Contact Person Design Engineer Contract Date Type of Work Status | Cost of Work
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:

25036 — Moline St. Sewage Lift Station

Malvern Water Works
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SCHEDULE B

PREVIOUS EXPERIENCE (Include ALL Projects Completed within last 5 years)

Project Name Owner's Contact Person Design Engineer Contract Date Type of Work Status | Cost of Work
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:

25036 — Moline St. Sewage Lift Station

Malvern Water Works
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SCHEDULE C - LIST OF MAJOR EQUIPMENT AVAILABLE

ITEM PURCHASE DATE CONDITION ACQUIRED VALUE
25036 — Moline St. Sewage Lift Station Qualification Statements
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Revised 5/17/2023

CERTIFICATE
of
OWNER'S ATTORNEY

I, the wundersigned, , the duly

authorized and acting legal representative of Malvern Water Works, do hereby certify as follows:

I have examined the attached contract(s), insurance, and performance and payment bond(s), and I
am of the opinion that each of the aforesaid agreements, once validly executed, constitutes a
valid and legally binding obligation upon the parties executing the same in accordance with

terms, conditions, and provisions thereof.

Name:

Date:




SECTION 006291

CLAIM OR INVOICE AFFIDAVIT FORM

STATE OF )
) SS:
COUNTY OF )

The undersigned Contractor, of lawful age, being first duly sworn, on oath says that this invoice, claim, or contract
is true and correct. The affidavit further states that the work, services, or materials as shown by this invoice or
claim have been completed or supplied in accordance with the plans, specifications, orders, or requests furnished
to the affiant.

Affiant further states that (s)he has made no payment given or donated or agreed to pay money or any other thing
of value to obtain the award for or modifications to the Construction Contract, either directly or indirectly, to any
State, County, local, or any other political subdivision that included elected or appointed officials, officers or
employees and including the Engineer or Resident Project Representative.

The undersigned Contractor, further states that the work, services, or materials for all invoices, previous or
otherwise, have been correctly applied to the Project account and promptly made payment of all sums due to
Subcontractors, Suppliers or any other Claimants for labor, materials, or equipment furnished for use in the
performance of the Construction Contract. The Contractor agrees to defend, indemnifies, and holds harmless the
Owner from claims, demands, liens, or suits by any person or entity seeking payment during the performance of
the Construction Contract.

The undersigned Contractor, further states that the work, services or materials for all invoices, previous or
otherwise, the Contractor’s supplier(s), subcontractor(s) or subcontractor’s supplier(s) has fully complied with the
RFL Supplemental General Conditions, including but not limited to Disadvantaged, Minority and Women's
Business (DBE/MBE/WBE) participation and reporting requirements as well as , the “American Iron and Steel”
requirement, Labor Standards, Equal Employment Opportunity, and the “Prohibition on certain telecommunication
and video surveillance services or equipment”. The Contractor agrees to defend, indemnifies, and holds
harmless the State, Owner, Engineer, and Resident Project Representative from civil or criminal prosecution for
failure to adhere to the terms of the Construction Contract.

Invoice Number Pay Application Number Invoice Amount
(if applicable)

Signature

Company Name (Print or Type)

Address

City, State, Zip Code

Subscribed and sworn to before me this day of , 20

, Notary Public

My commission Expires:




SECTION 006519

CONTRACTOR'S FINAL RELEASE AND WAIVER OF LIEN

STATE OF )

COUNTY OF )

KNOW ALL MEN BY THESE PRESENTS, That

(Name of Contractor)

(Address of Contractor)

organized under the laws of the State of and
authorized to transact business in the State of Arkansas, for good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged, the undersigned Contractor hereby
waives, discharges, and releases any and all liens, claims, and rights to liens against:

Malvern Water Works
506 Overman St
Malvern, AR 72104

hereinafter called Owner, pursuant to a written contract with the aforesaid Owner for the
construction of:

Moline Street Sewage Lift Station

and any and all other property owned by or the title to which is in the name of the above-
referenced Owner and against any and all funds of the Owner appropriated or available for the
construction of said Project, and any and all warrants drawn upon or issued against any such
funds or monies, which the undersigned Contractor may have or may hereafter acquire or
possess as a result of the furnishing of labor, materials, and/or equipment, and the performance
of Work by the Contractor on or in connection with said Project, whether under and pursuant to
the above-mentioned written contract between the Contractor and the Owner pertaining to said
Project or otherwise, and which said liens, claims or rights of lien may arise and exist.

Page 1 of 2



The undersigned Contractor further hereby acknowledges that the sum of:

Dollars ($ )

constitutes the entire unpaid balance due the undersigned Contractor in connection with said
Project whether under said contract or otherwise and that the payment of said sum to the
Contractor will constitute payment in full and will fully satisfy any and all liens, claims, and
demands which the Contractor may have or assert against the Owner in connection with said
contract or Project.

Signature

Company Name (Print or Type)

Address

City, State, Zip Code

Subscribed and sworn to before me this day of , 20

Notary Public

My Commission Expires:

NOTE: This form is to be submitted with the Application for Final Payment. Claim or Invoice
Affidavit to Accompany this form.
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Recipient Name: Malvern Water Works
Project Name: Moline Street Sewage Lift Station
Project ENABLE No.: XX-XXX OSG

SRF Equivalency — Bid Documents
SRF Supplemental General Conditions
Rev 00

State Revolving Fund (SRF) Equivalency
Supplemental General Conditions

1. Project Funding 29. Protection of Lives and Property
2. Supersession 30. Protection of Work, Property, and Persons
3. Definitions 31. Archeological, Historical, and Cultural
4. Additional Instructions & Detail Drawings Remains
5. Drawings & Specifications 32. Storm Water Permit Requirements
6. Land & Rights-of-Way 33. Engineer’s Authority
7. Bidding and Contract Award 34. Owner’s Protection from Contractor’s
8. American Iron and Steel (AIS) Actions
9. Build America, Buy America Act 35. Inspection & Testing
10. Disadvantaged, Minority, Women’s Business  36. Supervision by Contractor
Enterprises 37. Payment to Contractor
11. Equal Employment Opportunity Clause 38. Acceptance of Final Payment as Release
12. Labor Standards 39. Cleanup and Corrections
13. Responsibilities of Participants Regarding 40. Taxes
Transactions 41. State Tax Exemption
(A.K.A. Debarment and Suspension) 42. Operation and Maintenance Manual
14. Procurement Prohibitions 43. Changes in the Work
15. Substitutions 44. Subsurface Conditions
16. Insurance 45. Correction of Work
17. Contract Security 46. Surveys, Permits, Regulations
18. Assignments 47. Time for Completion & Liquidated Damages
19. Indemnification 48. Suspension of Work, Termination, & Delay
20. Separate Contracts 49. As-Built Drawings
21. Subcontracting 50. Guarantee
22. Pre-Construction Conference 51. Patents
23. Schedules, Reports & Records 52. Conflicts of Interest
24. Job Bulletin Board 53. Arbitration by Mutual Agreement
25. Shop Drawings 54. Gratuities
26. Materials, Services & Facilities 55. Prohibition on Telecommunication and
27. Safety Standards Video Surveillance Services or Equipment
28. Protection of the Environment
Appendix A Labor Standards Provisions, Attachments 1 & 2
Appendix B Equal Employment Opportunity Provisions, Title 41, Chapter 60
Appendix C 40 CFR Part 33 Subpart C: Good Faith Efforts
Appendix D Memo: Implementation of American Iron and Steel (AlS) Provisions
Appendix E Memo: Implementation Guidance on Application of Buy America Preference in Federal
Financial Assistance Programs for Infrastructure
Appendix F Memo: Prohibition on Certain Telecommunication and Video Surveillance Services or

Equipment in the SRF Programs
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Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

1. PROJECT FUNDING
These State Revolving Fund (SRF) Supplemental General Conditions for Equivalency projects are
based on detailed, specific guidance provided by the United States Environmental Protection
Agency (US EPA).

In accordance with Title XV and XVI, the Arkansas Natural Resources Commission (Commission)
and the Arkansas Development Finance Authority (ADFA) is not a partner, joint venture or in any
way party to the construction contract. The Recipient and its Contractors shall release and hold
harmless the officers and employees of the Commission and ADFA from claims arising in
connection with the design, construction and operation of the project including any matter due
solely to the Contractor or Borrowers negligence.

2. SUPERSESSION
These SRF Supplemental General Conditions for Equivalency projects supersede any conflicting
provisions of the Contract Documents.

3. DEFINITIONS
Wherever used in the Contract Documents, the following terms shall have the meanings indicated
and shall be applicable to both the singular and plural thereof:

A. Addenda - Written or graphic instruments issued prior to the execution of the Agreement which
modify or interpret the Contract Documents, Drawings and Specifications, by additions, deletions,
clarifications, or corrections.

B. Bid - The offer or proposal of the Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.

C. Bidder - Any person, firm or corporation submitting a Bid for the Work.

D. Bonds - Bid, Performance, and Payment Bonds and other instruments of surety, furnished by the
Contractor and the Contractor’s surety in accordance with the Contract Documents.

E. Change Order - A written order to the Contractor authorizing an addition, deletion, or revision in
the Work within the general scope of the Contract Documents, or authorizing an adjustment in
the Contract Price or Contract Time.

F. Commission — The Arkansas Natural Resources Commission.

G. Contract Documents - The contract, including Advertisement for Bids, Information for Bidders,
Bid, Bid Bond, Agreement, Payment Bond, Performance Bond, Notice of Award, Notice to
Proceed, Change Order, Drawings, Specifications, General Conditions, Supplemental General
Conditions, and Addenda.

H. Contract Price - The total monies payable to the Contractor under the terms and conditions of
the Contract Documents.

I. Contract Time - The number of calendar days stated in the Contract Documents for the
completion of the Work.

J.  Contractor - The person, firm or corporation with whom the Owner has executed the Agreement.

K. Drawings - The parts of the Contract Documents, which show the characteristics, and scope of
the Work to be performed and which have been prepared or approved by the Engineer.

L. Engineer - The person, firm, or corporation named as such in the Contract Documents.
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Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00
M. Field Order - A written order effecting a change in the Work not involving an adjustment in the

Contract Price, an extension of the Contract Time, or a change affecting the overall integrity of
the design of the project issued by the Engineer, not the Engineer’s Resident Inspector, to the
Contractor during construction.

Notice of Award - The written notice of the acceptance of the Bid from the Owner to the
successful Bidder.

Notice to Proceed - Written communication issued by the Owner to the Contractor authorizing
him/her to proceed with the Work and establishing the date for commencement of the Work.

Owner - A public or quasi-public body or authority, corporation, association, partnership, or an
individual for whom the Work is to be performed.

Project - The undertaking to be performed as provided in the Contract Documents.

Resident Project Representative - The authorized representative of the Owner who is assigned
to the Project site or any part thereof.

Shop Drawings - All drawings, diagrames, illustrations, brochures, schedules and other data which
are prepared by the Contractor, a Subcontractor, manufacturer, Supplier or distributor, which
illustrates how specific portions of the Work shall be fabricated or installed.

Specifications - A part of the Contract Documents consisting of written descriptions of a technical
nature of materials, equipment, construction systems, standards and workmanship.

Subcontractor - An individual, firm or corporation having a direct contract with the Contractor or
with any other Subcontractor for the performance of a part of the Work at the site.

Substantial Completion - That date certified by the Engineer when the construction of the Project
or a specified part thereof is sufficiently completed, in accordance with the Contract Documents,
so that the Project or specified part can be utilized for the purposes for which it is intended.

Additional Supplemental General Conditions - Modifications to Supplemental General
Conditions required by a State agency for participation in the Project and approved by the agency
in writing prior to inclusion in the Contract Documents, or such requirements that may be
imposed by applicable state laws.

Supplier - Any person or organization who supplies materials or equipment for the Work,
including that fabricated to a special design, but who does not perform labor at the site.

Work - All labor necessary to produce the construction required by the Contract Documents, and
ill materials and equipment incorporated or to be incorporated in the Project.

Written Notice - Any notice to any party of the Agreement relative to any part of this Agreement
in writing and considered delivered and the service thereof completed, when posted by certified
or registered mail to the said party at their last given address, or delivered in person to said party
or their authorized representative on the Work.

ADDITIONAL INSTRUCTIONS AND DETAIL DRAWINGS
The Contractor may be furnished additional instructions and detail drawings, by the Engineer, as
necessary to carry out the Work required by the Contract Documents.

The additional drawings and instructions thus supplied will become a part of the Contract

Documents. The Contractor shall carry out the Work in accordance with the additional detailed
drawings and instructions.
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Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

5. DRAWINGS AND SPECIFICATIONS
A. The intent of the Drawings and Specifications is that the Contractor shall furnish all labor,
materials, tools, equipment, and transportation necessary for the proper execution of the Work
in accordance with the Contract Documents and all incidental work necessary to complete the
Project in an acceptable manner, ready for use, occupancy or operation by the Owner.

B. In case of conflict between the Drawings and Specifications, the Specifications shall govern. Figure
dimensions on Drawings shall govern over general Drawings.

C. Any discrepancies found between the Drawings and Specifications and site conditions or any
inconsistencies or ambiguities in the Drawings or Specifications shall be immediately reported to
the Engineer, in writing, who shall promptly correct such inconsistencies or ambiguities in writing.
Work done by the Contractor after discovery of such discrepancies, inconsistencies or ambiguities
shall be done at the Contractor’s risk.

D. In the case of defective Specifications for which the Owner is responsible, the equitable
adjustment shall include any increased cost the Contractor reasonably incurred in attempting to
comply with those defective Specifications.

6. LAND AND RIGHTS-OF-WAY
A. Priortoissuance of Notice to Proceed, the Owner shall obtain all land and rights-of-way necessary
for carrying out and for the completion of the Work to be performed pursuant to the Contract
Documents, unless otherwise mutually agreed.

B. The Owner shall provide to the Contractor information which delineates and describes the lands
owned and rights-of-way acquired.

C. The Contractor shall provide at its own expense and without liability to the Owner any additional
land and access thereto that the Contractor may desire for temporary construction facilities, or
for storage of materials.

7. BIDDING AND CONTRACT AWARD
A. Prospective Bidders are advised that other sections of these SRF Supplemental General Conditions
describe requirements pertaining to bidding and the performance of the SRF funded contract. The
Supplemental General Conditions should be thoroughly reviewed by prospective Bidders prior to
the preparation and submission of bids.

B. Awards shall be made only to the lowest responsive, responsible Contractors possessing the
ability to perform successfully under the terms and conditions of the proposed procurement.
Bidders are required to comply with the requirements of these Supplemental General Conditions
in the preparation and submission of bids. Failure by the bidder to comply with the requirements
outlined herein may result in the rejection of the bid as non-responsive.

C. Bidders shall submit with the bid proposal an executed Contractor’s Act of Assurance form as
provided in these contract documents. Through execution of this form, the Bidder warrants its
understanding of and compliance with these Supplemental General Conditions and all relevant
requirements pertaining to the SRF funded work. In addition, each prime Contractor is required
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Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

to submit an executed Contractor’s Act of Assurance form to the Owner for each subcontract
awarded above $2,000.00.

D. The information described below shall be submitted to the Commission by the Owner for review
and approval within thirty days of bid opening. Construction contracts will not be Awarded
without Commission concurrence.

i Proposal of the lowest responsive responsible Bidder.
ii. P.E. Certified Bid tabulation showing all bids and bid opening date.
iii. Recommendation of Award of contract by Engineer.

iv. Clear Site Certificate without exceptions.

V. Certified copies of the advertisements for bids.

vi. Executed Contractors Act of Assurance Form

vii. Bid bond for and name of Surety Company that will underwrite the Payment and
Performance Bonds for the lowest responsive responsible Bidder.

viii. Itemized bid breakdown of lump sum bid from lowest responsive responsible Bidder (if
applicable).

iX. Resume(s) of the proposed resident inspector(s) (if applicable).

X. DBE/MBE/WBE documentation from lowest responsive responsible Bidder within fifteen

days of bid opening (required).

Please note that Item (x.) shall be submitted by the lowest responsive responsible Bidder to the
Owner within fifteen days of bid opening for transmittal to the Commission.

E. If the Owner has not already enacted a written protest procedure to handle and resolve disputes
relating to the award of contracts, the Owner will follow the process below upon receipt of a bid
protest:

i Bid protests may be filed by an “interested party.” Prior to a bid submittal deadline, these
persons include any party who declares an interest in the solicitation. Following the bid
submittal deadline, interested parties include only bidders who submitted a bid or
response to the solicitation.

ii. The written protest shall specify the reasons and facts upon which the protest is based;
specific portions of the documents or statutes that form the basis of the protest; and the
name, address, and telephone number of the party representing the Bidder.

iii. The protest must be filed in writing with the Owner at the address below:

Attn:
,AR
iv. The protest must be filed with the Owner before 5 p.m. and no later than five business
days after the date of the Bid opening.
V. Owner must disclose all bid protests to the Commission immediately.
vi. Owner will investigate the basis for the bid protest and analyze the facts. Owner will notify

Bidder whose bid is the subject of the bid protest of evidence presented in the bid protest
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Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
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and evidence found as a result of the investigation, and, if deemed appropriate, afford
Bidder an opportunity to rebut such evidence, and permit Bidder to present evidence that
it should be allowed to perform the work. If deemed appropriate by Owner, an informal
hearing will be held.

vii. Owner will issue a written decision within 15 days following receipt of the bid protest,
unless factors beyond Owner's reasonable control prevent such a resolution, in which
event such decision will be issued as expeditiously as circumstances reasonably permit.
The decision will state the reasons for the action taken by Owner. A copy of the decision
will be furnished to the protestor, the Commission, the Bidder whose bid is the subject of
the bid protest, and all Bidders affected by the decision. A Bidder is affected by the
decision on a bid protest if a decision on the protest could have resulted in the Bidder not
being the lowest responsible and responsive Bidder for the contract.

8. AMERICAN IRON AND STEEL (AIS)
The Contractor acknowledges to and for the benefit of the Owner and the Commission that it
understands the goods and services under this Agreement are being funded with monies made
available by the Clean Water State Revolving Fund and/or Drinking Water State Revolving Fund
that have statutory requirements commonly known as “American Iron and Steel;” that requires
all of the iron and steel products used in the project to be produced in the United States including
iron and steel products provided by the Contactor pursuant to this Agreement. The Contractor
hereby represents and warrants to and for the benefit of the Owner and the Commission that
(a) the Contractor has reviewed and understands the American Iron and Steel Requirement,
(b) all of the iron and steel products used in the project will be and/or have been produced in
the United States in a manner that complies with the American Iron and Steel Requirement,
unless a waiver of the requirement is approved, and
(c) the Contractor will provide any further verified information, certification, or assurance of
compliance with this paragraph, or information necessary to support a waiver of the American
Iron and Steel Requirement, as may be requested by the Owner or the Commission.
Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph
by the Contractor shall permit the Owner or Commission to recover as damages against the
Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred by the
Owner or Commission resulting from any such failure (including without limitation any
impairment or loss of funding, whether in whole or in part, from the Commission or any damages
owed to the Commission by the Owner). While the Contractor has no direct contractual privity
with the Commission, as a lender to the Owner for the funding of its project, the Owner and the
Contractor agree that the Commission is a third-party beneficiary and neither this paragraph (nor
any other provision of this Agreement necessary to give this paragraph force or effect) shall be
amended or waived without the prior written consent of the Commission. A copy of the EPA
Memorandum implementing the American Iron and Steel requirement and its procedures is
attached as Appendix D to these SRF Supplemental General Conditions.

Compliance with AIS requirements satisfy Build America, Buy America (BABA) statutory
requirements for the BABA Iron and Steel Products category. AIS requirements remain in effect if
a waiver is approved for BABA requirements.

9. BUILD AMERICA, BUY AMERICA ACT

The Contractor acknowledges to and for the benefit of the Owner and the Commission that it
understands the goods and services under this Agreement are being funded with federal monies
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and have statutory requirements commonly known as “Build America, Buy America;” that
requires all of the iron and steel, manufactured products, and construction materials used in the
project to be produced in the United States (“Build America, Buy America Requirements”)
including iron and steel, manufactured products, and construction materials provided by the
Contactor pursuant to this Agreement. The Contractor hereby represents and warrants to and for
the benefit of the Owner and Funding Authority
(a) the Contractor has reviewed and understands the Build America, Buy America
Requirements,
(b) all of the iron and steel, manufactured products, and construction materials used in the
project will be and/or have been produced in the United States in a manner that complies
with the Build America, Buy America Requirements, unless a waiver of the requirements is
approved, and
(c) the Contractor will provide any further verified information, certification or assurance of
compliance with this paragraph, or information necessary to support a waiver of the Build
America, Buy America Requirements, as may be requested by the Owner or the Funding
Authority.
Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph
by the Contractor shall permit the Owner or Funding Authority to recover as damages against the
Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred by the
Owner or Funding Authority resulting from any such failure (including without limitation any
impairment or loss of funding, whether in whole or in part, from the Funding Authority or any
damages owed to the Funding Authority by the Owner). If the Contractor has no direct contractual
privity with the Funding Authority, as a lender or awardee to the Owner for the funding of its
project, the Owner and the Contractor agree that the Funding Authority is a third-party
beneficiary and neither this paragraph (nor any other provision of this Agreement necessary to
give this paragraph force or effect) shall be amended or waived without the prior written consent
of the Funding Authority.

DISADVANTAGED, MINORITY, AND WOMEN’S BUSINESS ENTERPRISES

Whenever subcontracts are solicited, the Contractor is required to take affirmative steps (known
as “good faith efforts”) to assure that disadvantaged business enterprises (DBE), which includes
small and minority and women’s business enterprises (MBE/WBE) as well, are used when possible
as sources of materials, supplies, equipment, construction activities and professional services.
DBE utilization is authorized by 40 CFR Parts 30, 31, 33, 35, and 40, OMB Circular A-102, and
Executive Orders 11625, 12432, and 12138.

The Contractor and Loan Recipient shall at a minimum, take the following affirmative actions,
known as “good faith efforts” in the procurement of subcontracts for construction, equipment,
services, and supplies:

i Ensure DBE firms are made aware of contracting opportunities to the fullest extent
practicable through outreach and recruitment activities and include small, minority and
women's businesses on solicitation lists;

ii. Assure that small, minority and women's businesses are solicited whenever they are
potential sources;

iii. Divide total requirements, when economically feasible, into small tasks or quantities to
permit maximum participation by small, minority and women's businesses;

iv. Establish delivery schedules, when the requirements of the work permit, which will
encourage participation by small, minority and women's businesses;
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V. Use the services of the Small Business Administration and the Office of Minority Business
Enterprise of the U.S. Department of Commerce, AHTD and AEDC as appropriate.

vi. Continue the above steps, including follow-up contact as necessary, throughout the
performance of the contract.

Prime Contractors must also follow the steps indicated below in the paragraph entitled
“DBE/MBE/WBE Requirements Prior to Award” and all other instructions of this document.

DBE/MBE/WBE Requirements Prior to Award: All Bidders, as a condition of bidding, are required
to document to the Owner and to the Commission that the “good faith efforts” were taken in the
preparation of bids to obtain DBE/MBE/WBE participation. Contractors, including DBE Prime
Contractors, must conduct the “six good faith efforts” as well. Steps for Compliance are as follows:

i Solicit DBE/MBE/WBE quotes through direct solicitation communication, document that
this was done, and submit within fifteen days of the bid opening. Examples of direct
solicitation communication that must be conducted by the low bidder are: faxes, letters,
phone calls, and emails. Indicate the source of the DBE/MBE/WBE list(s) used. Sources of
DBE Certified Lists are listed below. Newspaper Advertisements/Public Notices alone will
not meet the required DBE solicitation efforts.

ii. Document efforts and responses received.

iii. Document contracts awarded, or intent to award, and indicate whether the contract is
with a DBE/MBE or WBE certified firm.

iv. Document the basis on which the subcontractor/supplier was selected and/or rejected
for all contracts awarded.

Note: Subcontracts include: supplies, services, equipment, and construction activity.

If the Primary Contractor states that they can complete the entire project using only in-house
services and supplies, then the Contractor must indicate they will not use a subcontractor or
procure supplies, services, and equipment on the DBE Compliance Evaluation Form and shall write
a letter to that effect to Commission. Note, this occurs very infrequently.

Required Form: The DBE/MBE/WBE Compliance Evaluation Form - Supplemental Condition of the
State Revolving Fund Program. This form is to be completed and submitted within fifteen days of
the bid opening.

Lists of DBE/MBE/WBE firms are available from:

. Arkansas Highway and Transportation Department, Programs and Contracts Division;
10324 1-30; Post Office Box 2261; Little Rock, Arkansas 72203, Phone: (501) 569-2259
www.ahtd.state.ar.us/contract/program/letting

. Arkansas Economic Development Commission, Small and Minority Business Team; One
Capitol Mall; Little Rock, Arkansas 72201; Phone: (501) 682-6105
http://www.arkansasedc.com.

. Arkansas Small Business Administration, Business Opportunity Section; 2120 Riverfront
Drive, Suite 100; Little Rock, Arkansas 72202-1747;

Phone: (501) 324-7379; http://pro-net.sba.gov/ or http://www.ccr.gov.
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11.

A copy of 40 CFR Part 33, Subpart C- Good Faith Efforts is attached to these Supplemental General
Conditions.

DBE/MBE/WBE Reporting Requirements: In addition to the reporting and documentation
requirements during bidding, the Contractor is required to report to the Owner within fifteen days
of the end of each calendar quarter, or to the Division as requested, all contracts awarded to
DBE/MBE/WBE firms throughout the life of the contract. The Owner is required to report to the
Division within thirty days of the end of each calendar quarter, all contracts awarded by the Owner
and subcontracts awarded by the Owner's Contractors to DBE/MBE/WBE firms. In accordance
with 40 CFR 35, Subpart K, the Division must report to the Environmental Protection Agency all
DBE/MBE/WBE participation in the SRF program.

EQUAL EMPLOYMENT OPPORTUNITY CLAUSE

The Contractor will not discriminate against any employee or applicant for employment because
of race, color, creed, sex, age, marital status, or national origin. The Contractor shall take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment without regard to their race, color, creed, sex, age, marital status, or national origin.
Such action shall include, but not be limited to the following: employment, upgrading, demotion
or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. The Contractor
agrees to furnish and post in conspicuous places, available to employees and applicants for
employment, notices setting forth the provisions of this equal employment opportunity clause.

The Contractor shall, in all solicitations or advertisements for employees placed by or on behalf
of the Contractor, state that all qualified applicants will receive consideration for employment
without regard to race, color, creed, sex, age, marital status, or national origin.

In the event of the Contractor’s noncompliance with the equal employment opportunity clause
of this contract or with any rules, regulations, or orders, this contract may be cancelled,
terminated, or suspended in whole or in part.

The Contractor shall include the provisions of subparagraph's (A) through (C) in every subcontract
or purchase order involved with this contract.

The Contractor or any Subcontractor shall have an affirmative action plan which declares that it
does not discriminate on the basis of race, color, creed, national origin, sex, marital status, or age
and which specifies goals and target dates to assure the implementation of that plan. The Owner
shall establish procedures to assure compliance with this requirement by the Contractor and to
assure that suspected or reported violations are promptly investigated.

The Contractor and Subcontractors supplying materials, equipment and/or labor must comply
with the Civil Rights Act of 1964 as amended (42 U.S.C. 2000d et seq.), Section 504 of the
Rehabilitation Act of 1973 as amended (29 U.S.C. 794), Section 13 of the Federal Water Pollution
Control Act Amendments of 1972 regarding sex discrimination (Public Law 92-500), and the Age
Discrimination Act of 1975.

The Contractor and all Subcontractors shall provide equal employment opportunity for all
qualified applicants and all contractor solicitations for employees must contain the Equal
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12.

13.

14.

15.

Employment Opportunity statement. The Prime Contractor must assure Subcontractor
compliance with the Civil Rights Act for each subcontract by including the Act of Assurance form
and these Supplemental General Conditions in each Subcontract in excess of $10,000. Applicable
Equal Employment Opportunity regulations and Nondiscrimination provisions are described in the
Appendix to these Supplemental General Conditions.

LABOR STANDARDS

The Contractor and all Subcontractors awarded subcontracts shall pay all laborers and mechanics
employed on the project not less than the prevailing wage rates, as determined by the United
States Secretary of Labor, in accordance with the Davis-Bacon Act as provided for in the
Supplemental General Condition’s Appendix A.

The wage decision identifies job classifications and minimum wages to be paid to all workers.
Payrolls must be submitted weekly by the Contractor and all non-exempt Subcontractors to the
Owner showing each worker's name, address, job classification, hourly rate of pay, daily regular
and overtime hours, gross and net pay, and any fringe benefits where applicable. All workers are
required to receive overtime pay in any week in which the hours worked exceed 40 hours per
work week. Overtime is paid at a rate not less than 1 and 1/2 times the worker's base rate of pay.

The Owner is responsible for monitoring contractor compliance with Davis-Bacon Act
requirements of Appendix A. The Owner’s responsibilities will include, but not be limited to,
payroll review for compliance, maintain payroll files, and conduct on-site interviews with the
Contractor's employees to verify payroll accuracy. The Owner will provide the Commission a letter
with each pay request certifying wages, through payroll review and employee interviews, met the
Davis-Bacon Requirements of this contract. Copies of completed interviews will be forwarded to
the Commission.

RESPONSIBILITIES OF PARTICIPANTS REGARDING TRANSACTIONS (A.K.A. DEBARMENT AND
SUSPENSION)

Individuals or organizations that have been debarred or excluded from participating in Federal
Assistance programs under 40 CFR Part 32 are prohibited from participating in the SRF program.
This prohibition applies for every contract and subcontract for materials, supplies, equipment,
and services. Contractors and Subcontractors shall execute the Contractors Act of Assurance Form
as provided in the Contract Documents certifying compliance with 40 CFR Part 32.

PROCUREMENT PROHIBITIONS

As required by Executive Order 11738, Section 306 of the Clean Air Act and Section 508 of the
Clean Water Act, SRF loan recipients, Prime Contractors and Subcontractors are prohibited from
procuring goods and services from persons who have been convicted of violations of either law if
the goods or services are to be produced by the facility that gave rise to the violation.

SUBSTITUTIONS (of “or Equal”)

All SRF procurement transactions shall be conducted in a manner that promotes maximum free
and open competition. Whenever a material, article, or piece of equipment is identified on the
Drawings or Specifications by reference to brand name or catalogue numbers, it shall be
understood that this is referenced for the purpose of defining the performance or other salient
requirements and that other products of equal capacities, quality and function shall be considered
for substitution. The Contractor may recommend the substitution of a material, article, or piece
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of equipment of equal substance and function for those referred to in the Contract Documents
by reference to brand name or catalogue number, and if, in the opinion of the Engineer, such
material, article or piece of equipment is of equal substance and function to that specified, the
Engineer may approve its substitution and use by the Contractor. Any cost differential shall be
deductible from the Contract Price and the Contract Documents shall be appropriately modified
by Change Order. The Contractor warrants that if substitutes are approved, no major changes in
the function or general design of the Project will result. Incidental changes or extra component
parts required to accommodate the substitute will be made by the Contractor without a change
in the Contract Price or Contract Time.

INSURANCE

The Contractor shall purchase and maintain such insurance as will protect it from claims set forth

below which may arise out of, or result from, the Contractor’s execution of the Work, whether

such execution be by the Contractor, any Subcontractor, or by anyone directly or indirectly
employed by any of them, or by anyone for whose acts any of them may be liable:

i.  Claims under worker's compensation, disability benefit and other similar employee benefit
acts;

ii. Claims for damages because of bodily injury, occupational sickness or disease, or death of
employees;

iii. Claims for damages because of bodily injury, sickness or disease, or death of any person
other than employees;

iv. Claims for damages insured by usual personal injury liability coverage which are sustained
(1) by any person as a result of an offense directly or indirectly related to the employment
of such person by the Contractor, or (2) by any other person; and

v. Claims for damages because of injury to or destruction of tangible property, including loss of
use resulting therefrom.

Certificates of Insurance acceptable to the Owner and the Commission shall be filed with the
Owner and the Commission prior to commencement of the Work. Each insurance policy shall
contain a clause providing that it shall not be canceled by the insurance company without written
notice to the Owner and the Commission of intention to cancel that is in accordance with Arkansas
Code Annotated §23-66-206. These Certificates shall contain a provision that coverages afforded
under the policies will not be cancelled unless at least fifteen days prior written notice has been
given to the Owner and the Commission. The Insurance shall be made by an agent licensed by the
Insurance Commissioner of the State of Arkansas to represent the surety company executing the
bonds. Furthermore, the Commission will be a “Certificate Holder” and the words “will endeavor”
must be removed from the insurance form.

The Contractor shall procure and maintain, at the Contractor’s own expense, during the Contract
Time, liability insurance as hereinafter specified:

Contractor’s General Public Liability and Property Damage Insurance including vehicle coverage
issued to the Contractor and protecting the Contractor from all claims for personal injury,
including death, and all claims for destruction of or damage to property, arising out of or in
connection with any operations under the Contract Documents, whether such operations be by
the Contractor or by any Subcontractor employed by the Contractor or anyone directly or
indirectly employed by the Contractor or by a Subcontractor employed by the Contractor.
Insurance shall be written with a limit of liability of not less than $1,000,000 for all damages arising
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out of bodily injury, including death, at any time resulting therefrom sustained by any one person
in any one accident; and a limit of liability of not less than $2,000,000 aggregate for any such
damage sustained by two or more persons in any one accident. Insurance shall be written with a
limit of liability of not less than $1,000,000 for all property damage sustained by any one person
in any one accident; and a limit of liability of not less than $1,000,000 aggregate for any such
damage sustained by two or more persons in any one accident.

The Contractor shall furnish umbrella liability coverage, and keep it in effect during the term of
the contract which provides excess limits over the primary coverages. The minimal amount of
coverage will be determined by the Risk Management Division of the Arkansas Insurance
Department.

The Contractor shall procure and maintain, at the Contractor’s own expense, during the Contract
Time, in accordance with the provisions of the laws of the State in which the Work is performed,
Worker's Compensation Insurance, including occupational disease provisions, for all of the
Contractor’s employees at the site of the Project and in case any Work is sublet, the Contractor
shall require such Subcontractor similarly to provide Worker's Compensation Insurance, including
occupational disease provisions for all of the latter's employees unless such employees are
covered by the protection afforded by the Contractor. In case any class of employees engaged in
hazardous work under this contract at the site of the Project is not protected under Worker's
Compensation statute, the Contractor shall provide, and shall cause each Subcontractor to
provide, adequate and suitable insurance for the protection of its employees not otherwise
protected.

The Contractor shall secure, if applicable, "All Risk" type Builder's Risk Insurance for Work to be
performed. Unless specifically authorized by the Owner, the amount of such insurance shall not
be less than the Contract Price totaled in the Bid. The policy shall cover not less than the losses
due to fire, explosion, hail, lightening, vandalism, malicious mischief, wind, collapse, riot, aircraft,
and smoke during the Contract Time, and until the Work is accepted by the Owner. The policy
shall name as the insured the Contractor, and the Owner.

CONTRACT SECURITY
The Contractor shall within ten days after the receipt of the Notice of Award furnish the Owner
and the Commission with a Performance Bond and a Payment Bond in penal sums equal to the
amount of the Contract Price, conditioned upon the performance by the Contractor of all
undertakings, covenants, terms, conditions and agreements of the Contract Documents, and
upon the prompt payment by the Contractor to all persons supplying labor and materials in the
prosecution of the Work provided by the Contract Documents. Such Bonds shall be executed by
the Contractor and a corporate bonding company licensed to transact such business in the State
in which the Work is to be performed and named on the current list of "Surety Companies
Acceptable on Federal Bonds" as published in the Treasury Department Circular Number 570,
provided that the contract amount shall not exceed the underwriting limitation listed for the
surety in Circular 570. For contracts in excess of $100,000.00, the Bonds shall be issued by a
Bonding Company by the A.M. BEST Rating Book as follows:
i contracts in excess of $100,000.00, but less than $1,000,000.00 - "B+" rating or higher and
contract amount may not exceed 2.0% of the policyholder's surplus.
ii. contracts in excess of $1,000,000.00 - "A" rating or higher and contracts may not exceed
2.0% of the policyholder's surplus.
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19.

20.

In addition, the Bonds shall be executed by an Agent licensed by the Insurance Commissioner of
the State of Arkansas to represent the surety company executing the bonds. The mere
countersigning of a bond will not be sufficient. The Agent shall file with the bonds its Power of
Attorney. The expense of these Bonds shall be borne by the Contractor. If at any time a surety on
any such Bond is declared bankrupt or loses its right to do business in the State of Arkansas or is
removed from the above list of Surety Companies, the Contractor shall notify the Owner,
Engineer, and the Commission and substitute an acceptable Bond (or Bonds) in such form and
sum and signed by such other surety or sureties as may be satisfactory to the Owner and
Commission. The Contractor shall pay the premiums on such Bond. No further payment shall be
deemed due nor shall be made until the new surety or sureties shall have furnished an acceptable
Bond to the Owner and the Commission

ASSIGNMENTS

The Contractor shall not sell, transfer, assign or otherwise dispose of the Contract or any portion
thereof, or of any right, title or interest therein, or any obligations thereunder, without written
consent of the Owner.

INDEMNIFICATION

The Contractor will indemnify and hold harmless the Owner and the Engineer and their agents
and employees from and against all claims; damages, losses and expenses including attorney's
fees arising out of or resulting from the performance of the Work, provided that any such claims,
damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to injury to
or destruction or tangible property including the loss of use resulting therefrom; and is caused in
whole or in part by any negligent or willful act or omission of the Contractor, and Subcontractor,
anyone directly or indirectly employed by any of them or anyone for whose acts any of them may
be liable.

In any and all claims against the Owner or the Engineer, or any of their agents or employees, by
any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them, or anyone for whose acts any of them may be liable, the indemnification obligation
shall not be limited in any way by any limitation on the amount or type of damages, compensation
or benefits payable by or for the Contractor or any Subcontractor under worker's compensation
acts, disability benefits acts or other employee benefits acts.

The obligation of the Contractor under this paragraph shall not extend to the liability of the
Engineer, its agents or employees arising out of the preparation or approval of maps, Drawings,
opinions, reports, surveys, Change Orders, designs or Specifications.

SEPARATE CONTRACTS

The Owner reserves the right to let other contracts in connection with this Project. The Contractor
shall afford other Contractors reasonable opportunity for the introduction and storage of their
materials and the execution of their Work, and shall properly connect and coordinate the Work
with theirs. If the proper execution or results of any part of the Contractor’s Work depends upon
the Work of any other Contractor, the Contractor shall inspect and promptly report to the
Engineer any defects in such Work that render it unsuitable for such proper execution and results.
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22.

23.

The Owner may perform additional Work related to the Project or the Owner may let other
contracts containing provisions similar to these. The Contractor will afford the other Contractors
who are parties to such contracts (or the Owner, if the Owner is performing the additional Work)
reasonable opportunity for the introduction and storage of materials and equipment and the
execution of Work, and shall properly connect and coordinate the Work with theirs.

If the performance of additional Work by other Contractors or the Owner is not noted in the
Contract Documents prior to the execution of the Contract, written notice thereof shall be given
to the Contractor prior to starting any such additional Work. If the Contractor believes that the
performance of such additional Work by the Owner or others involves it in additional expense or
entitles it to an extension of the Contract Time, the Contractor may make a claim thereof as
provided in Sections 15 and 16.

SUBCONTRACTING
The Contractor may utilize the services of specialty Subcontracts on those parts of the Work
which, under normal contracting practices, are performed by specialty Subcontractors.

The Contractor shall not award Work to Subcontractor(s), in excess of fifty percent of the Contract
Price, without prior written approval of the Owner.

The Contractor shall be fully responsible to the Owner for the acts and omissions of its
Subcontractors, and of persons either directly or indirectly employed by them, as the Contractor
is for the acts and omissions of persons directly employed by the Contractor.

The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative to the
Work to bind Subcontractors to the Contractor by the terms of the Contract Documents insofar
as applicable to the Work of Subcontractors and to give the Contractor the same power as regards
terminating any subcontract that the Owner may exercise over the Contractor under any
provision of the Contract Documents.

Nothing contained in this Contract shall create any contractual relationship between any
Subcontractor and the Owner.

PRE-CONSTRUCTION CONFERENCE

A Pre-Construction Conference (PCC) will be held following the SRF loan closing, the review of bid
documents by the Commission, and the Award of the construction contract(s). Work orders will
not be issued until after the PCC is held and the Contractor has furnished an acceptable
completion schedule as described by these Supplemental General Conditions. The PCC shall be
attended by the Owner, Engineer, and Contractor(s) with an option to attend for representatives
of the Commission. The purpose of the conference will be to define the roles and responsibilities
of the Owner, the Commission, the Engineer and all Contractors during the performance of the
Contract.

SCHEDULES, REPORTS AND RECORDS

The Contractor shall submit to the Owner and the Engineer such schedule of quantities and costs,
progress schedules, payrolls, reports, estimates, records and other data where applicable as are
required by the Contract Documents for the Work to be performed. One copy of the up-to-date
schedule shall be maintained at the job site.
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24,

25.

26.

Prior to the first partial payment estimate, the Contractor shall submit construction progress

schedules showing the order in which the Contractor proposes to carry on the Work, including

dates at which the various parts of the Work will be started, estimated date of completion of each

part and, as applicable:

i.  The dates at which special detailed drawings will be required; and

ii. Respective dates for submission of Shop Drawings, the beginning of manufacture, the testing
and the installation of materials, supplies and equipment.

The Contractor shall also submit a schedule of payments that the Contractor anticipates will be
earned during the course of the Work that must be updated each month.

JOB BULLETIN BOARD

The Contractor shall maintain a weather-tight job bulletin board in an area frequented by the
Contractor’s employees for the duration of construction. The job bulletin board shall display at a
minimum a copy of the Davis-Bacon Wage Decision, a Davis-Bacon poster, a notice to employees
concerning minimum wage requirements, Equal Employment Opportunity (Labor Standards)
information, and a notice to labor unions as applicable. Workplace Posters | U.S. Department of
Labor (dol.gov) A copy of the construction schedule (i.e. critical path chart) is to be placed on the
job bulletin board and updated monthly, showing project progress.

SHOP DRAWINGS

The Contractor shall provide Shop Drawings as may be necessary for the prosecution of the Work
as required by the Contract Documents. The Engineer shall promptly review all Shop Drawings.
The Engineer’s approval of any Shop Drawings shall not release the Contractor from responsibility
for deviations from the Contract Documents. The approval of any Shop Drawings, which
substantially deviates from the requirement of the Contract Documents, shall be evidenced by a
Change Order.

When submitted for the Engineer’s review, Shop Drawings shall bear the Contractor’s certification
that he has reviewed, checked and approved the Shop Drawings and that they are in conformance
with the requirements of the Contract Documents.

Portions of the Work requiring Shop Drawings or submission of samples shall not begin until the
Shop Drawings or submissions have been approved by the Engineer. A copy of each approved
Shop Drawing and each approved sample shall be kept in good order by the Contractor at the site
and shall be available to the Engineer.

MATERIALS, SERVICES AND FACILITIES

It is understood that, except as otherwise specifically stated in the Contract Documents, the
Contractor shall provide and pay for all materials, labor, tools, equipment, water, lights, power,
transportation, supervision, temporary construction of any nature, and all other services and
facilities of any nature whatsoever necessary to execute, complete and deliver the Work within
the specified time.

Materials and equipment shall be so stored as to insure the preservation of their quality and
fitness for the Work. Stored materials and equipment to be incorporated in the Work shall be

16 -15



Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

27.

28.

located so as to facilitate prompt inspection. Materials not located in or near the project site will
not be eligible for re-imbursement.

Manufactured articles, materials, and equipment shall be applied, installed, connected, erected,
used, cleaned and conditioned as directed by the Manufacturer.

Materials, supplies, and equipment shall be in accordance with samples submitted by the
Contractor and approved by the Engineer.

Materials, supplies or equipment to be incorporated into the Work shall not be purchased by the
Contractor or the Subcontractor subject to a chattel mortgage or under a conditional sale contract
or other agreement by which an interest is retained by the Seller.

SAFETY STANDARDS

The Contractor is responsible for complying with the Department of Labor Safety and Health
Regulations promulgated under Section 107 of the Contract Work Hours and Safety Standard Act
(40 U.S.C. 327-333). The Contractor shall not require any laborer or mechanic employed in the
performance of the contract to work in surroundings or under working conditions which are
unsanitary, hazardous, or dangerous to his health or safety, as determined under construction
safety and health standards promulgated by regulations of the Secretary of Labor.

Job site situations which pose an immediate and serious threat to life or safety will be referred to
the Occupational Safety and Health Administration (OSHA).

Act 291 of the 1993 Arkansas General Assembly applies to all public improvement construction
projects that involve any trench or excavation which equals or exceeds five feet in depth.
Beginning March 1, 1993, Act 291 requires that:

i. The current edition of Occupational Safety and Health Administration Standard for
Excavation and Trenches Safety System, 29 CFR 1926, Subpart P, be specifically incorporated
into the specifications for the project; and

ii.  The contract bid form include a separate pay item for trench and excavation safety systems
and be included in the base bid.

In the event that a Contractor fails to complete a separate pay item in accordance with the Act,
the Owner shall declare that the bid fails to comply fully with the specifications and the bid will
be considered invalid as a non-responsive bid.

The Owner shall notify the Safety Commission of the State Department of Labor of the award of
a contract covered by this Act.

PROTECTION OF LIVES AND PROPERTY

In order to protect the lives and health of its employees under the contract, the Contractor shall
comply with all pertinent provisions of the "Manual of Accident Prevention in Construction"
issued by the Associated General Contractors of America, Inc., and shall maintain an accurate
record of all cases of death, occupational disease, and injury requiring medical attention or
causing loss of time from work, arising out of and in the course of employment or work under the
contract.
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30.

The Contractor alone shall be responsible for the safety, efficiency, and adequacy of its plant,
appliances and methods and for any damage which may result from his failure or his improper
construction, maintenance or operation.

PROTECTION OF WORK, PROPERTY, AND PERSONS

The Contractor will be responsible for initiating, maintaining and supervising all safety precautions
and programs in connection with the Work. The Contractor will take all necessary precautions for
the safety of, will provide the necessary precautions for the safety of, and will provide the
necessary protection to prevent damage, injury or loss to all employees on the Work and other
persons who may be affected thereby, all the Work and all materials or equipment to be
incorporated therein, whether in storage on or off the site, and other property at the site or
adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures and
utilities not designated for removal, relocation or replacement in the course of construction.

The Contractor will comply with all applicable laws, ordinances, rules, regulations and orders of
any public body having jurisdiction. The Contractor will erect and maintain, as required by the
conditions and progress of the Work, all necessary safeguards for safety and protection. The
Contractor will notify owners of adjacent utilities when prosecution of the Work may affect them.
The Contractor will remedy all damage, injury or loss to any property caused, directly or indirectly,
in whole or part, by the Contractor, any Subcontractor or anyone directly or indirectly employed
by any of them or anyone for whose acts any of them be liable, except damage or loss attributable
to the fault of the Contract Documents or to the acts or omissions of the Owner, of the Engineer
or anyone employed by either of them or anyone for whose acts either of them may be liable,
and not attributable, directly or indirectly, in whole or in part, to the fault or negligence of the
Contractor.

In emergencies affecting the safety of persons or the Work or property at the site or adjacent
thereto, the Contractor, without special instructions or authorization from the Engineer or Owner,
shall act to prevent threatened damage, injury or loss. The Contractor will give the Engineer
prompt Written Notice of any significant changes in the Work or deviations from the Contract
Documents caused thereby, and a Change Order shall thereupon be issued covering the changes
and deviations involved.

PROTECTION OF THE ENVIRONMENT

The Contractor will provide for protection of the environment as required by the Contract

Documents, Local Ordinance, State and Federal Law and these Supplemental General Conditions.

The Contractor shall:

i Limit the area of construction disturbance to areas within temporary and permanent
easements and the land areas designated for the Contractors use in performing the work.

ii. Provide for the protection of trees, shrubs and grass wherever possible.

iii. Provide for the prevention of air pollution through burning permits as required. The
Contractor shall provide dust control on haul roads as site conditions dictate.

iv. Control noise pollution by providing efficient mufflers on all machinery and limiting work
hours if required by the Contract Documents.
V. Control excessive erosion and sedimentation at the job site through prompt seeding of

disturbed areas and the construction of temporary control measures as required in the
contract documents and by Storm Water Permits.
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31.

32.

vi. Perform the work in coordination with the Owner and in a manner that will provide for
the continuous transport and treatment of wastewater during construction.

vii. Cease all work in areas where species classified as threatened or endangered under the
Endangered Species Act (Public Law 93-205 as amended) are discovered and promptly
notify the Engineer.

ARCHAEOLOGICAL, HISTORICAL, AND CULTURAL REMAINS

The Contractor shall immediately stop all work in any area where artifacts of archaeological,
historical or cultural significance are found and notify the Engineer. The Owner shall notify the
Commission, the State Advisory Council on Historic Preservation and the Arkansas Natural
Heritage Commission of the discovery.

STORM WATER PERMIT REQUIREMENTS

The Contractor is advised that if this construction activity involves clearing, grading or excavation
activities that result in the disturbance of one or more acres of total land area including areas
which are part of the total SRF project, this activity is subject to Storm Water Permit Requirements
of the Arkansas Division of Environmental Quality. The Owner will obtain an NPDES General
Stormwater Permit for construction activities (ARR150000). The Contractor is responsible for
compliance with all terms and conditions of the General Permit. Most SRF projects are eligible for
inclusion under the General Permit.

The General Permit requires the control of the entrance of pollutants into the surface and ground
waters of the State. Temporary and permanent sediment and erosion control measures must be
included in the Work during the course of construction. These measures may include temporary
and permanent seeding, construction of catch basins, the use of mulch, straw bales and silt fences
to control sediments, the use of riprap at erosion-prone areas, and other measures.

The General Permit also requires maintenance and “good housekeeping practices” that include
items such as proper waste disposal, proper storage for hazardous materials and designating safe
places for equipment maintenance and wash-down.

The Contractor is required to maintain on-site a Stormwater Pollution Prevention Plan describing
the storm water pollution prevention measures that will be taken at the construction site. The
Plan must include a site description, a description of the nature of the activity, the intended
sequence of the work, estimates of the total area involved in the activity, an estimate of the
possible volume of runoff from the area, site maps showing drainage patterns, pollution
prevention measures that will be taken, and other items.

The Contractor is responsible for implementation of Best Management Practices described within
the Stormwater Pollution Prevention Plan.

The Contractor shall be responsible for implementing all applicable requirements of the Owner’s
ADEQ General Stormwater Permit for Construction Activity, 401 Water Quality Certification, the
COE Section 404 Permit, the ADEQ Short-Term Activity Authorization, the SPCCP, the USFWS
recommendations for cave protection, local Municipal Separate Storm Sewer requirements, and
all other environmental regulatory requirements that are associated with the construction
activities that the Contractor is to perform.
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33.

34.

35.

Additional information and application materials may be obtained by writing to the Arkansas
Division of Environmental Quality’s Storm Water Permits Section.

ENGINEER’S AUTHORITY

The Engineer shall act as the Owner’s representative during the construction period, shall decide
guestions which may arise as to quality and acceptability of materials furnished and Work
performed, and shall interpret the intent of the Contract Documents in a fair and unbiased
manner. The Engineer will make visits to the site and determine if the Work is proceeding in
accordance with the Contract Documents.

The Contractor will be held strictly to the intent of the Contract Documents in regard to the quality
of materials, workmanship, and execution of the Work. Inspections may be made at the factory
or fabrication plant of the source of material supply.

The Engineer will not be responsible for the construction means, controls, techniques, sequences,
procedures, or construction safety.

The Engineer shall promptly make decisions relative to interpretation of the Contract Documents.

OWNER’S PROTECTION FROM CONTRACTOR’S ACTIONS

The Engineer may withhold or, on account of subsequently discovered evidence, nullify the whole
or part of any approved partial payment estimate to such extent as may be necessary to protect
the owner from loss on account of:

i.  Defective work not remedied.

ii. Claims filed or reasonable evidence indicating probable filing of claims.

iii.  Failure of Contractor to make payments properly to Subcontractors or for material or labor.
iv. Areasonable doubt that the work can be completed for the balance then unpaid.

v. Damage to another Contractor.

vi. Performance of work in violation of the terms of the contract documents.

INSPECTION AND TESTING
All materials and equipment used in the construction of the Project shall be subject to adequate
inspection and testing in accordance with generally accepted standards, as required and defined
in the Contract Documents.

The Owner shall provide for full time inspection of the work by the Engineer to assure the work is
being performed in accordance with the approved plans, specifications and change orders; and in
accordance with sound engineering principles and building practices.

The Resident Inspector(s) of the Owner will perform required inspections and tests and maintain
on-site records as assurance that the work conforms to the contract requirements. The Resident
Inspector shall make available to the Owner and Commission representatives adequate records
of such inspections and tests. Failed tests with passing retests will be clearly marked in the project
records.

The Contractor will maintain an adequate inspection and supervision system and perform

required inspections and tests to assure that the work conforms to the contract requirements.
The Contractor will make available to the Owner and the Commission adequate records of such
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inspections and tests. Failed tests with passing re-tests will be clearly marked in the project
records.

D. If laws, ordinances, or regulations of any public body having jurisdiction require any Work (or part
thereof) to specifically be inspected, tested, or approved by an employee or other representative
of such public body, the Contractor shall assume full responsibility for arranging and obtaining
such inspections, tests, or approvals, pay all costs in connection therewith, and furnish the
Engineer the required certificates of inspection or approval.

E. Inspections, tests, or approvals by the Engineer or others shall not relieve the Contractor from the
obligations to perform the Work in accordance with the requirements of the Contract Documents
and Specifications.

F. The Engineer and the Engineer’s representatives will at all times have access to the Work. In
addition, authorized representatives and agents of any participating State agency shall be
permitted to inspect all work, materials, payrolls, records or personnel, invoices of materials, and
other relevant data and records. The Contractor will provide proper facilities for such access and
observation of the Work and also for any inspection or testing thereof.

G. The Commission will make periodic engineering and administrative inspections of the project to
examine project records, monitor progress and inspect the work for conformance with contract
requirements. The Commission shall notify the Owner and the Engineer of any observed
deficiencies in the completed construction, procedures or materials used in construction, resident
inspection, engineering supervision, financial management or any violation of loan program
requirements. The Commission will require the Owner to take such action as may be necessary to
correct any such observed deficiency.

H. If any Work is covered contrary to the written instructions of the Engineer it must, if requested
by the Engineer, be uncovered for the Engineer’s observation and replaced at the Contractor’s
expense.

I. If the Engineer considers it necessary or advisable that covered Work be inspected or tested by
others, the Contractor, at the Engineer’s request, will uncover, expose or otherwise make
available for observation, inspection or testing as the Engineer may require, that portion of the
Work in question, furnishing all necessary labor, materials, tools, and equipment. If it is found that
such Work is defective, the Contractor will bear all the expenses of such uncovering, exposure,
observation, inspection and testing and of satisfactory reconstruction, if however, such Work is
not found to be defective, the Contractor will be allowed an increase in the Contract Price or an
extension of the Contract Time, or both, directly attributable to such uncovering, exposure,
observation, inspection, testing and reconstruction and an appropriate Change Order shall be
issued.

J.  The Contractor shall maintain books, records, documents and other evidence directly pertinent
to performance on SRF funded work under this agreement in accordance with the provisions of
these Contract Documents. The Contractor shall also maintain the financial information and data
used in the preparation or support of the cost submission required for a change order and a copy
of the cost summary submitted to the Owner. The Owner and the Commission or any of their
authorized representatives shall have access to all such books, records, documents and other
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36.

37.

evidence for the purpose of inspection, audit and copying during normal business hours. The
Contractor will provide proper facilities for such access and inspection.

Upon completion of all project construction, the Commission will schedule a final inspection
within thirty days of receipt of a written certification by the Owner that construction is ready for
a final inspection. Prior to approval of the final construction payment, the Commission will verify
that all construction is complete in accordance with plans, specifications and approved change
orders, all equipment has been purchased and installed, the final contract amounts have been
agreed to by Change Order, as-built drawings are complete, and the Owner has prepared an
operation and maintenance manual that includes contractor supplied data as required by these
Supplemental General Conditions.

Following an acceptable Final Inspection by the Commission, the Commission will provide written
acceptance to the Owner of the project and the final construction payment can be requested. The
Commission will not approve the final construction payment until the Owner and the Contractor
has complied with the requirement for the release of final payment as outlined in these
Supplemental General Conditions.

SUPERVISION BY CONTRACTOR

The Contractor will supervise and direct the Work. He will be solely responsible for the means,
methods, techniques, sequences and procedures of construction. The Contractor will employ and
maintain on the Work a qualified supervisor or superintendent who shall have been designated
in writing by the Contractor as the Contractor’s representative at the site. The Supervisor shall
have full authority to act on behalf of the Contractor and all communications given to the
supervisor shall be as binding as if given to the Contractor. The Supervisor shall be present on the
site at all times as required to perform adequate supervision and coordination of the Work.

PAYMENT TO CONTRACTOR

Disbursements from the State Revolving Fund (SRF) Programs shall be made monthly based upon
actual work performed and materials stored on site less retainage. Funds will not be disbursed
from the SRF without approval by the Commission. The Commission will approve disbursements
provided the Owner (loan recipient) and the Contractor are in compliance with the provisions of
these contract documents and SRF regulations. Contract cost overruns approved by the
Commission but in excess of the loan amount must be funded by the Owner or through an
additional loan. Contract cost overruns not approved by the Commission must be funded by the
Owner.

Each month, at least ten days before each progress payment falls due (but not more often than
once a month), the Contractor shall prepare and submit to the Engineer a progress estimate
acceptable in form and content to the Engineer and the Commission supported by such data as
the Engineer may reasonably require. The estimate shall show a detailed breakdown of the
amount of work completed previously, amount of work completed this period, amount of work
completed to date, the amount of retainage, and the quantity and value of materials and
equipment currently stored on site that have not been incorporated into the work. Partial
payment requests will be placed on the form provided by the Commission and must include a
reduced scale copy of the updated construction schedule. If payment is requested on the basis of
materials and equipment not incorporated in the Work but delivered and suitably stored at or
near the site, the partial payment estimate shall also be accompanied by such supporting data,
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satisfactory to the Owner as will establish Owner’s title to the material and equipment and protect
the Owner’s interest therein, including applicable insurance.

The progress payment request shall also include a certification by the Contractor that it has
complied with all labor standards. The Certification may be placed in the content of the progress
payment request or Commission form “Certification by Contractor of Labor Standards
Compliance” may be attached to the payment request. No disbursement request will be approved
by the Commission without this certification. Furthermore, the Owner will provide the
Commission a letter with each pay request certifying wages, through payroll review and employee
interviews, met the Davis-Bacon Requirements of this contract. Copies of completed interviews
will be forwarded to the Commission.

The Engineer will, within ten days after receipt of each partial payment estimate, either indicate
in writing approval of payment, and present the partial payment estimate to the Owner or return
the partial payment estimate to the Contractor indicating in writing the reasons for refusing to
approve payment. In the latter case, the Contractor may make the necessary corrections and
resubmit the partial payment estimate. The Owner will, within ten days of presentation of an
approved partial payment estimate, pay the Contractor a progress payment on the basis of the
approved partial payment estimate less the retainage.

Retainage will be in accordance with state law (Arkansas Code of 1987 as amended, Annotated
22-9-604) and as described herein. The retainage shall be an amount equal to five percent of said
estimate (excluding Section C. below). Upon final completion of the work, any amount retained
may be paid to the Contractor. When the Work has been completed except for Work which cannot
be completed because of weather conditions, lack of materials or other reasons which in the
judgement of the Owner are valid reasons for non-completion, the Owner may make additional
payments, retaining at all times an amount sufficient to cover the estimated cost of the Work still
to be completed.

C. Incompliance with Arkansas Code Ann. §17-25-404 (1995), ten percent may be withheld from the
Engineer’s estimate until a proper statement or certificate is received from the Contractors
Licensing Board stating that the required bond has been filed and that the Contractor is otherwise
in compliance with Arkansas Code Ann. §17-25-404 (1995).

i.  That no compensating tax is due the State under the contract.

ii.  That the tax due under the contract has been paid.

iii. That a suitable surety bond has been provided by the Contractor and approved by the
Contractors Licensing Board as prescribed in the Act.

D. The Owner shall request payment on Disbursement Request Form supplied during the Pre-
Construction Conference. The requested amount shall not exceed the current amounts approved
for construction, engineering and other project costs on individual line items. Only those
individuals authorized to represent the Owner and the Engineer shall sign the Disbursement
Request Form. Documentation for costs incurred since the last disbursement request must
accompany each pay request including the Contractor’s monthly pay estimate with attachments
as described in these Supplemental General Conditions and invoices for engineering,
administrative, and legal services as well as approved equipment costs.
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E. The Owner is required to submit one copy of the completed Disbursement Request Form and all
supporting documentation to the Commission for processing via the approved method; the
deadlines for all disbursements from the Owner to the Commission will be discussed at the
Preconstruction Conference. Disbursement requests not received at the Commission prior to the
deadlines established in the Preconstruction Conference will not be processed and paid until the
following month.

For the Owner to realize this deadline, Contractor estimates should be received by the Engineer
on or before the 10th day of each month. The actual due date for Contractor estimates shall be
as established by the Contract Documents or by the Engineer.

F. Disbursements from the SRF are generally received by the Owner (loan recipient) from the
Arkansas Development Finance Authority (ADFA) within the first ten working days of the month.
The Owner shall promptly pay all bills due as disbursements are made from the SRF.

G. Prior to Substantial Completion, the Owner with the approval of the Engineer and with the
concurrence of the Contractor, may use any completed or substantially completed portions of the
Work. Such use shall not constitute an acceptance of such portions of the Work.

H. The Owner shall have the right to enter the premises for the purpose of doing work not covered
by the Contract Documents. This provision shall not be construed as relieving the Contractor of
the sole responsibility for the care and protection of the Work, or the restoration of any damaged
Work except such as may be caused by agents or employees of the Owner.

I.  Upon completion and acceptance of the Work, the Engineer shall issue a certificate attached to
the final payment request that the Work has been accepted under the conditions of the Contract
Documents. The entire balance found to be due the Contractor, including the retained
percentages, but except such sums as may be lawfully retained by the Owner shall be paid to the
Contractor within thirty days of completion and acceptance of the Work.

J.  The Contractor will indemnify and save the Owner or the Owner’s gents harmless from all claims
growing out of the lawful demand of Subcontractors, laborers, workmen, mechanics,
materialmen, and furnishers of machinery and parts thereof, equipment, tools and all supplies,
incurred in the furtherance of the performance of the Work. The Contractor shall, at the Owner’s
request, furnish satisfactory evidence that all obligations of the nature designated above have
been paid, discharged, or waived. If the Contractor fails to do so the Owner may, after having
notified the Contractor, either pay unpaid bills or withhold from the Contractor’s unpaid
compensation a sum of money deemed reasonably sufficient to pay any and all such lawful claims
until satisfactory evidence is furnished that all liabilities have been fully discharged whereupon
payment to the Contractor shall be resumed in accordance with the terms of the Contract
Documents, but in no event shall the provisions of this sentence be construed to impose any
obligations upon the Owner to either the Contractor, the Contractor’s Surety, or any third party.
In paying any unpaid bills of the Contractor, any payment so made by the Owner shall be
considered as a payment made under the Contract Documents by the Owner to the Contractor
and the Owner shall not be liable to the Contractor for any such payments made in good faith.

K. Ifthe Owner fails to make payment thirty days after approval by the Engineer, in addition to other
remedies available to the Contractor, there shall be added to each such payment interest at the
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38.

39.

40.

41.

maximum legal rate commencing on the first day after said payment is due and continuing until
the payment is received by the Contractor.

In addition to the Contract Time specified in these Contract Documents, the Bond Purchase
Agreement between the Owner and the Commission contains an estimated completion date
beyond which no further loan disbursements will be made without specific written waiver by
ADFA and the Commission. ADFA and the Commission will grant waivers only where there is
sufficient documented evidence that project completion was delayed through no fault of the
Contractor and the Owner.

Regardless of the existence of circumstances where a delay in completion is beyond the control
of the Contractor and the Owner, a waiver to the estimated completion date will not be granted
should the granting of such waiver harm any commitments made to the purchasers of State
Revolving Fund Bonds issued by ADFA. Should a wavier be denied, the Owner must complete the
project with its own funds or apply for an additional loan from the SRF program.

ACCEPTANCE OF FINAL PAYMENT AS RELEASE

The acceptance of the Contractor of final payment shall be and shall operate as a release to the
Owner of all claims and all liability to the Contractor other than claims in stated amounts as may
be specifically excepted by the Contractor for all things done or furnished in connection with this
Work and for every act and neglect of the Owner and others relating to or arising out of this Work.
Any payment, however, final or otherwise, shall not release the Contractor or its sureties from
any obligations under the Contract Documents or the Performance and Payment Bonds.

CLEANUP AND CORRECTIONS

Where work on unit price items are substantially complete but lack clean-up and/or corrections
ordered by the Engineer, amounts shall be deducted from unit prices in partial payment estimates
to amply cover such clean-up and corrections.

TAXES
The Contractor will pay all sales, consumer, use and other similar taxes required by the laws of
the place where the Work is performed.

STATE TAX EXEMPTION

This section only applies with projects receiving Clean Water State Revolving Funds; Drinking
Water State Revolving Funds cannot receive this benefit. Except were applicable below, the
Contractor will pay all sales, consumer, use and other similar taxes required by the laws of the
place where the Work is performed. Machinery and equipment purchased by the Contractor for
installation under this contract may be exempt from Arkansas Sales Tax. Arkansas Department of
Finance and Administration Regulation GR-66 states that the gross proceeds derived from the sale
of pollution control machinery and equipment are exempt from the tax if:

i.  The machinery and equipment is utilized, either directly or indirectly, by manufacturing or
processing plants or facilities, or cities or towns in Arkansas to prevent or reduce air or water
pollution or contamination which might otherwise result from the operation of the plant or
facility; and,

ii. The machinery and equipment is required by Arkansas or federal law or regulations to be
installed and utilized to control pollution or contamination as evidenced by written
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43,

documentation from the Arkansas Natural Resources Commission or the Environmental
Protection Agency.
iii. Supplies and chemicals used by pollution control machinery and equipment are taxable.

Should the contract involve the installation of pollution control machinery and equipment at a
treatment facility, the Arkansas Division of Environmental Quality will furnish a written general
certification to document that the machinery and equipment is required by Arkansas or federal
law. A request for written documentation should be sent to the Arkansas Division of
Environmental Quality’s NPDES Permit Branch of the Office of Water Quality.

To claim the exemption, the Contractor must provide the vendor with a copy of the
documentation. The invoice must show that the purchase is for pollution control machinery and
equipment under Arkansas Code Annotated 26-53-114. Most ancillary items necessary to install
the equipment do not qualify for tax exemption. Any questions involving the definition of
machinery and equipment should be directed to the Arkansas Department of Finance and
Administration’s Sales and Use Tax Section.

OPERATION AND MAINTENANCE MANUAL

The Contractor shall furnish four copies of all operation, maintenance, repair and replacement
manuals, and product data for all equipment supplied by the Contractor to the Engineer. The
Engineer shall not certify payments requesting more than eighty percent of the Contract amount
until such time as all operation, maintenance, repair and replacement manuals, and product data
has been furnished by the Contractor to the Engineer.

The Engineer is required to obtain approval from the Commission of the project operation and
maintenance manual prior to the release of the final construction payment.

CHANGES IN THE WORK

The Owner may at any time, as the need arises, order changes within the scope of the Work
without invalidating the Agreement. If such changes increase or decrease the amount due under
the Contract Documents, or in the time required for performance of the Work, an equitable
adjustment shall be authorized by Change Order.

All changes should be recorded and approved on a contract Change Order so that they may be
included in partial payment estimates. The Commission must approve all contract Change Orders
prior to commencing with the associated Work. When drafting Change Orders, the Engineer will
use the SRF form provided by the Commission.

All changes, which affect the cost of the construction of the Project, must be authorized by means
of a contract Change Order. The contract Change Order will include extra work, work for which
guantities have been altered from those shown in the bidding schedule, as well as decreases or
increases in the quantities of installed units which are different than those shown in the bidding
schedule because of final measurements.

In the case of defective specifications for which the Owner is responsible, the equitable

adjustment shall include any increased cost the Contractor reasonably incurred in attempting to
comply with those defective specifications.
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Where justified, adjustments to the Contract Time specified in the Contract Documents shall be
made in conjunction with changes in the work and with equitable adjustments in the contract
price as described in these Supplemental General Conditions. Where delays in project completion
are not due to changes in the work or acts of the Owner, extensions to the contract time will be
made only where there is sufficient documented evidence that delays in project completion were
caused by events beyond the contractor's control.

The Owner shall promptly investigate the conditions and if found that conditions materially differ,
the Owner will cause an increase or decrease in the Contractor's cost or the time required to
perform any part of the work under this agreement as applicable.

The Contractor shall promptly, and before such conditions are disturbed, notify the Owner in

when differing site conditions occur. Notification will come in the writing with:

i.  Subsurface or latent physical conditions at the site differing materially from those indicated
in this agreement, or

ii.  Unknown physical conditions at the site, of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inherent in work of the character
provided for in this agreement.

No claim of the Contractor for increased cost or time due to differing site conditions shall be
allowed unless the Contractor has given a written notice of the differing site conditions within
thirty days of the discovery of such conditions.

D. The Contractor shall document the necessity of all claims for additional cost and time in writing
and shall provide detailed cost and time estimates to the Engineer for all proposed contract
changes. The Engineer shall review the supporting documents and estimates provided by the
Contractor for reasonableness and shall as necessary develop independent cost estimates of the
proposed contract changes to assure that the cost of the proposed change is fair and reasonable.

E. The Owner shall provide sufficient information such as a description and justification for the
change, drawings, the Contractor’s proposal and other supporting documentation to the
Commission for review. The Owner shall promptly notify the Commission in writing of events or
proposed changes which may substantially alter the design and scope of the Project, alter the
type of treatment provided or the location, size, capacity, or quality of any major item of
equipment or treatment unit, or exceed the amount of funds available to complete the project.

F. The Contract Price may be changed only by a Change Order. The value of any Work covered by a
Change Order or of any claim for increase or decrease in the Contract Price shall be determined
by one or more of the following methods in the order of precedence listed below:

i.  Unit prices previously approved.
ii. Anagreed lump sum.

G. Should project changes increase the amount of funds necessary to complete the Project beyond
the initial loan amount, the Owner must fund the project changes or apply to the Commission for

monies to cover the cost overruns.

H. The Engineer, also, may at any time, by issuing a Field Order, make changes in the details of the
Work. The Contractor shall proceed with the performance of any changes in the Work so ordered
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44,

45,

46.

by the Engineer unless the Contractor believes that such Field Order entitles the Contractor to
change in Contract Price or Time, or both, in which event the Contractor shall give the Engineer
written notice thereof within seven days after the receipt of the ordered change. Thereafter the
Contractor shall document the basis for the change in Contract Price or Time within thirty days.
The Contractor shall not execute such changes pending the receipt of an executed Change Order
or further instruction from the Owner.

SUBSURFACE CONDITIONS

The Contractor shall promptly, and before such conditions are disturbed, except in the event of

an emergency, notify the Owner by Written Notice of:

i.  Subsurface or latent physical conditions at the site differing materially from those indicated
in the Contract Documents; or

ii.  Unknown physical conditions at the site, of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inherent in Work of the character
provided for in the Contract Documents.

The Owner shall promptly investigate the conditions, and if it is found that such conditions do so
materially differ and cause an increase or decrease in the cost of, or in the time required for,
performance of the Work, an equitable adjustment shall be made and the Contract Documents
shall be modified by a Change Order. Any claim of the Contractor for adjustment hereunder shall
not be allowed unless the required Written Notice has been given; provided that the Owner may,
if the Owner determines the facts so justify, consider and adjust any such claims asserted before
the date of final payment.

CORRECTION OF WORK

The Contractor shall promptly remove from the premises all Work rejected by the Engineer for
failure to comply with the Contract Documents, whether incorporated in the construction or not,
and the Contractor shall promptly replace and re-execute the Work in accordance with the
Contract Documents and without expense to the Owner and shall bear the expense of making
good all Work of other Contractors destroyed or damaged by such removal or replacement.

All removal and replacement Work shall be done at the Contractor’s expense. If the Contractor
does not take action to remove such rejected Work within ten days after receipt of Written Notice,
the Owner may remove such Work and store the materials at the expense of the Contractor.

SURVEYS, PERMITS, REGULATIONS

The Owner, through the Engineer, shall furnish all boundary surveys and establish all base lines
for locating the principal component parts of the Work together with a suitable number of bench
marks adjacent to the Work as shown in the Contract Documents. From the information provided
by the Engineer unless otherwise specified in the Contract Documents, the Contractor shall
develop and make all detail surveys needed for construction such as slope stakes, batter boards,
stakes for pipe locations and other working points, lines, elevations and cut sheets.

The Contractor shall carefully preserve bench marks, reference points and stakes and, in case of

willful or careless destruction, shall be charged with the resulting expense and shall be responsible
for any mistake that may be caused by their unnecessary loss or disturbance.
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47.

Permits and licenses of a temporary nature necessary for the prosecution of the Work shall be
secured and paid for by the Contractor unless otherwise stated in the Supplemental General
Conditions. Permits, licenses and easements for permanent structures or permanent changes in
existing facilities shall be secured and paid for by the Owner, unless otherwise specified. The
Contractor shall give all notices and comply with all laws, ordinances, rules and regulations
bearing on the conduct of the Work as drawn and specified. If the Contractor observes that the
Contract Documents are at variance therewith, the Contractor shall promptly notify the Engineer
in writing, and any necessary changes shall be adjusted as provided in Section 42, CHANGES IN
THE WORK.

TIME FOR COMPLETION AND LIQUIDATED DAMAGES

The date of beginning and the time for completion of the Work are essential conditions of the
Contract Documents and the Work embraced shall be commenced on a date specified in the
Notice to Proceed.

The Contractor will proceed with the Work at such rate of progress to insure full completion within
the Contract Time. It is expressly understood and agreed, by and between the Contractor and the
Owner that the Contract Time for the completion of the Work described herein is a reasonable
time, taking into consideration the average climatic and economic conditions and other factors
prevailing in the locality of the Work.

If the Contractor shall fail to complete the Work within the Contract Time, or extension of time
granted by the Owner, then the Contractor will pay to the Owner the amount for liquidated
damages as specified in the Bid for each calendar day that the Contractor shall be in default after
the time stipulated in the Contract Documents.

The Contractor shall not be charged with liquidated damages or any excess cost when the delay
in completion of the Work is due to the following and the Contractor has promptly given Written
Notice of such delay to the Owner or Engineer.

i.  Toany preference, priority or allocation order duly issued by the Owner.

ii. To unforeseeable causes beyond the control and without the fault or negligence of the
Contractor, including but not restricted to, acts of God, or of the public enemy, acts of the
Owner, acts of another Contractor in the performance of a contract with the Owner, fires,
floods, epidemics, quarantine restrictions, strikes, freight embargoes, and abnormal and
unforeseeable weather; and

iii. To any delays of Subcontractors occasioned by any of the causes specified in paragraphs (i.)
and (ii) of this article.

Where justified, adjustments to the Contract Time specified in the Contract Documents shall be
made in conjunction with changes in the work and with equitable adjustments in the contract
price as described in these Supplemental General Conditions. Where delays in project completion
are not due to changes in the work or acts of the Owner, extensions to the contract time will be
made only where there is sufficient documented evidence that delays in project completion were
caused by events beyond the Contractor’s control. Requests for time extensions by the Contractor
must be submitted with the pay estimate for the month that the lost days are being sought.
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48.

A.

i.  Ateighty percent completion of project construction time the Engineer will contact in writing
the Surety Company, the Contractor, the Owner, and the Funding Agencies. The letter will
contain contract specific language concerning time left in the contract and work needed to
be completed. If the Engineer deems the project to be on time for completion then they may
contact the Owner and the Funding Agency via email requesting a relief from this clause.

ii.  When contract time has been completed and the project is not substantially complete, the
Engineer will notify in writing the Surety Company, the Contractor, the Owner, and the
Funding Agencies. The letter will notify all parties that Liquidated Damages will be assessed
from this point forward until the project has been completed.

iii. If paragraph ii. above is enacted, the Engineer will contact all parties in writing when the
project is complete.

SUSPENSION OF WORK, TERMINATION, AND DELAY

The Owner may suspend the Work or any portion thereof for a period of not more than ninety
days or such further time as agreed upon by the Contractor, by Written Notice to the Contractor
and the Engineer, which shall fix the date on which Work shall be resumed. The Contractor will
be allowed an increase in the Contract Price or an extension of the Contract Time, or both, directly
attributable to any suspension.

If the Contractor is adjudged to be bankrupt or insolvent, or makes a general assignment for the
benefit of his creditors, or if a trustee or receiver is appointed for the Contractor or for any of its
property, or if the Contractor files a petition to take advantage of any debtor's act, or to reorganize
under the bankruptcy or applicable laws, or repeatedly fails to supply sufficient skilled workmen
or suitable materials or equipment, or repeatedly fails to make prompt payments to
Subcontractors or for labor, materials, or equipment or disregards laws, ordinances, rules,
regulations or orders of any public body having jurisdiction of the Work or disregards the authority
of the Engineer, or otherwise violates any provision of the Contract Documents, then the Owner
may, without prejudice to any other right or remedy and after giving the Contractor and its surety
a minimum of ten days from delivery of a Written Notice, terminate the services of the Contractor
and take possession of the Project and of all materials, equipment, tools, construction equipment
and machinery thereon owned by the Contractor, and finish the Work by whatever method the
Owner may deem expedient. In such case the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the Contract Price exceeds
the direct and indirect costs of completing the Project, including compensation for additional
professional services, such excess shall be paid to the Contractor. If such costs exceed such unpaid
balance, the Contractor will pay the difference to the Owner. Such costs incurred by the Owner
will be determined by the Engineer and incorporated in a Change Order.

Where the Contractor’s services have been so terminated by the Owner, said termination shall
not affect any right of the Owner against the Contractor then existing or which may thereafter
accrue. Any retention or payment of monies by the Owner due the Contractor will not release the
Contractor from compliance with the Contract Documents. Upon receipt of a termination action
the Contractor shall promptly discontinue all affected work (unless the notice directs otherwise),
and deliver or otherwise make available to the Owner all data, drawings, specifications, reports,
estimates, summaries and such other information and materials as may have been accumulated
by the Contractor in performing this agreement, whether completed or in process.
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49.

50.

After ten days from delivery of a Written Notice to the Contractor and the Engineer, the Owner
may, without cause and with prejudice to any other right or remedy, elect to abandon the Project
and terminate the Contract. In such case the Contractor shall be paid for all Work executed and
any expense sustained plus reasonable profit.

If, through no act or fault of the Contractor, the Work is suspended for a period of more than
ninety days by the Owner or under an order of the court or other public authority, or the Engineer
fails to act on any request for payment within thirty days after it is submitted, or the Owner fails
to pay the Contractor substantially the sum approved by the Engineer or awarded by arbitrators
within thirty days of its approval and presentation, then the Contractor may, after ten days from
delivery of a Written Notice to the Owner and the Engineer terminate the Contract and recover
from the Owner payment for all Work executed and all expenses sustained. In addition and in lieu
of terminating the Contract, if the Engineer has failed to act on a request for payment or if the
Owner has failed to make any payment as aforesaid, the Contractor may upon ten days written
notice to the Owner and the Engineer stop the Work until paid all amounts then due, in which
event and upon resumption of the Work Change Orders shall be issued for adjusting the Contract
Price or extending the Contract Time or both to compensate for the costs and delays attributable
to the stoppage of the Work.

If the performance of all or any portion of the Work is suspended, delayed, or interrupted as a
result of a failure of the Owner or Engineer to act within the time specified in the Contract
Documents, or if no time is specified, within a reasonable time, an adjustment in the Contract
Price or an extension of the Contract Time, or both, shall be made by Change Order to compensate
the Contractor for the costs and delays necessarily caused by the failure of the Owner or Engineer.

AS-BUILT DRAWINGS

To assure quality control, the Contractor and the Owner’s Inspector shall each maintain a
complete set of Plans and Specifications and approved shop drawings at the construction site. In
addition, one set of Plans shall be maintained at the site solely for the purpose of marking
authorized changes in the plans as the work progresses. These marked up drawings shall be used
in the preparation of as-built drawings following project completion and shall be maintained in
current condition at all times.

GUARANTEE

The Contractor shall guarantee all materials and equipment furnished and Work performed for a
period of one year from the date of Substantial Completion. The Contractor warrants and
guarantees for a period of one year from the date of Substantial Completion of the system that
the completed system is free from all defects due to faulty materials or workmanship and the
Contractor shall promptly make such corrections as may be necessary by reason of such defects
including the repairs of any damage to other parts of the system resulting from such defects. The
Owner will give notice of observed defects with reasonable promptness. In the event that the
Contractor should fail to make such repairs, adjustments, or other Work that may be made
necessary by such defects, the Owner may do so and charge the Contractor the cost thereby
incurred. The Performance Bond shall remain in full force and effect through the guarantee
period.
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51. PATENTS

52.

53.

54.

The Contractor shall pay all applicable royalties and license fees, and shall defend all suits or claims
for infringement of any patent rights and save the Owner harmless from loss on account thereof,
except that the Owner shall be responsible for any such loss when a particular process, design, or
product of a particular manufacturer or manufacturers is specified, however, if the Contractor has
reason to believe that the design, process or product specified is an infringement of a patent, the
Contractor shall be responsible for such loss unless the Contractor promptly gives such
information to the Engineer.

CONFLICTS OF INTEREST

No official of the Owner who is authorized in such capacity and on behalf of the "Owner" to
negotiate, make, accept or approve, or to take part in negotiating, making, accepting, or
approving any architectural, engineering, inspection, construction or material supply contract or
any subcontract in connection with the construction of the project, shall become directly or
indirectly interested personally in this contract or in any part thereof. No officer, employee,
architect, attorney, engineer or inspector of or for the "Owner" who is authorized in such capacity
and on behalf of the "Owner" who is in any legislative, executive, supervisory, or other similar
functions in connection with the construction of the project, shall become directly or indirectly
interested personally in this contract or in any part thereof, any material supply contract,
subcontract, insurance contract, or any other contract pertaining to the project.

ARBITRATION BY MUTUAL AGREEMENT

All claims, disputes, and other matters in question arising out of, or relating to, the Contract
Documents or the breach thereof, except for claims which have been waived by making an
acceptance of final payment as provided by Section 36 and 37, may be decided by arbitration if
the parties mutually agree. Any agreement to arbitrate shall be specifically enforceable under the
prevailing arbitration law. The award rendered by the arbitrators shall be final, and judgment may
be entered upon it in any court having jurisdiction thereof.

Notice of the request for arbitration shall be filed in writing with the other party to the Contract
Documents and a copy shall be filed with the Engineer. Request for arbitration shall in no event
be made on any claim, dispute, or other matter in question which would be barred by the
applicable statute of limitations.

The Contractor shall diligently pursue the completion of the work during any arbitration or court
proceeding unless the work is suspended by the Owner or the contract terminated under the
provisions of the Contract Documents.

GRATUITIES

If the Owner finds after a notice and hearing that the Contractor or any of the Contractor’s agents
or representatives offered or gave gratuities (in the form of entertainment, gifts or otherwise) to
any official, employee or agent of the Owner, or the State, in an attempt to secure an agreement
or favorable treatment in awarding, amending or making any determinations related to the
performance of this agreement, the Owner may, by written notice to the Contractor, terminate
this agreement. The Owner may also pursue other rights and remedies that the law or this
agreement provides. However, the existence of the facts on which the Owner bases such findings
shall be at issue and may be reviewed in proceedings under the Disputes and Remedies section
of these Supplemental General Conditions.
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55. PROHIBITION ON CERTAIN TELECOMMUNICATION AND VIDEO SURVEILLANCE SERVICES OR

EQUIPMENT

The Contractor and all subcontractors awarded subcontracts must comply with regulations at 2
CFR 200.216, Prohibition on certain telecommunication and video surveillance services or
equipment, implementing section 889 of Public Law 115-232. The regulation prohibits the use of
federal funds to procure, enter into, extend, or renew contracts, or obtain equipment, systems,
or services that use “covered telecommunications equipment or services” identified in the
regulation as a substantial or essential component of any system, or as critical technology as part
of any system. The Contractor hereby represents and warrants to and for the benefit of the Owner
and the Commission that: (a) the Contractor has reviewed and understands the prohibition on
certain telecommunication and video surveillance services, or equipment (the “Prohibition
Requirement”) and (b) the Contractor will provide verified information, certification or assurance
of compliance with this paragraph, or information necessary to support the Prohibition
Requirement. Notwithstanding any other provision of this Agreement, any failure to comply with
this paragraph by the Contractor shall permit the Owner or Commission to recover as damages
against the Contractor for any loss, expense, or cost including, without limitation, attorney’s fees,
incurred by the Owner or Commission resulting from any such failure including, without
limitation, any impairment or loss of funding, whether in whole or in part, from the Commission
or any damages owed to the Commission by the Owner. While the Contractor has no direct
contractual privity with the Commission, the Owner and the Contractor agree that the
Commission is a third-party beneficiary and neither this paragraph nor any other provision of this
Agreement necessary to give this paragraph force or effect, shall be amended or waived without
the prior written consent of the Commission. A copy of the EPA Memorandum implementing the
Prohibition Requirement is attached as Appendix E to these Supplemental General Conditions.
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Appendix A.

United States Environmental Protection Agency
Washington, DC 20460

Labor Standards Provisions for
Federally Assisted Contracts

Davis-Bacon and Related Acts

ATTACHMENT 1

CWSRF: The recipient agrees to include in all agreements to provide assistance for the construction of
treatment works carried out in whole or in part with such assistance made available by a State water
pollution control revolving fund as authorized by title VI of the Federal Water Pollution Control Act (33
U.S.C. 1381 et seq.), or with such assistance made available under section 205(m) of that Act (33 U.S.C.
1285(m)), or both, a term and condition requiring compliance with the requirements of section 513 of
that Act (33 U.S.C. 1372) in all procurement contracts and sub-grants, and require that loan recipients,
procurement contractors and sub-grantees include such a term and condition in subcontracts and other
lower tiered transactions. All contracts and subcontracts for the construction of treatment works carried
out in whole or in part with assistance made available as stated herein shall insert in full in any contract
in excess of $2,000 the contract clauses as attached hereto entitled “Wage Rate Requirements Under The
Consolidated and Further Continuing Appropriations Act, 2013 (P.L. 113-6).” This term and condition
applies to all agreements to provide assistance under the authorities referenced herein, whether in the
form of a loan, bond purchase, grant, or any other vehicle to provide financing for a project, where such
agreements are executed on or after October 30, 2009.

DWSRF: The recipient agrees to include in all agreements to provide assistance for any construction
project carried out in whole or in part with such assistance made available by a drinking water state
revolving fund as authorized by section 1452 of the Safe Drinking Water Act (42 U.S.C. 300j-12), a term
and condition requiring compliance with the requirements of section 1450(e) of the Safe Drinking Water
Act (42 U.S.C.300j-9(e)) in all procurement contracts and sub-grants, and require that loan recipients,
procurement contractors and sub-grantees include such a term and condition in subcontracts and other
lower tiered transactions All contracts and subcontracts for any construction project carried out in whole
or in part with assistance made available as stated herein shall insert in full in any contract in excess of
$2,000 the contract clauses as attached hereto entitled “Wage Rate Requirements Under The
Consolidated and Further Continuing Appropriations Act, 2013 (P.L. 113-6).” This term and condition
applies to all agreements to provide assistance under the authorities referenced herein, whether in the
form of a loan, bond purchase, grant, or any other vehicle to provide financing for a project, where such
agreements are executed on or after October 30, 2009.
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ATTACHMENT 2

Wage Rate Requirements
Under The Consolidated and Further Continuing Appropriations Act, 2013 (P.L. 113-6)

With respect to the Clean Water and Safe Drinking Water State Revolving Funds, EPA provides
capitalization grants to each State which in turn provides subgrants or loans to eligible entities within the
State. Typically, the subrecipients are municipal or other local governmental entities that manage the
funds. For these types of recipients, the provisions set forth under Roman Numeral |, below, shall apply.
Although EPA and the State remain responsible for ensuring subrecipients’ compliance with the wage rate
requirements set forth herein, those subrecipients shall have the primary responsibility to maintain
payroll records as described in Section 3(ii)(A), below and for compliance as described in Section I-5.

Occasionally, the subrecipient may be a private for profit or not for profit entity. For these types of
recipients, the provisions set forth in Roman Numeral Il, below, shall apply. Although EPA and the State
remain responsible for ensuring subrecipients’ compliance with the wage rate requirements set forth
herein, those subrecipients shall have the primary responsibility to maintain payroll records as described
in Section 11-3(ii)(A), below and for compliance as described in Section II-5.

. Requirements Under The Consolidated and Further Continuing Appropriations Act, 2013 (P.L.
113-6) for Subrecipients That Are Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its Davis-Bacon (DB)
responsibilities when DB applies to EPA awards of financial assistance under the FY 2013 Continuing
Resolution with respect to State recipients and subrecipients that are governmental entities. If a
subrecipient has questions regarding when DB applies, obtaining the correct DB wage determinations, DB
provisions, or compliance monitoring, it may contact the State recipient. If a State recipient needs
guidance, the recipient may contact Lorraine Fleury at fleury.lorraine@epa.gov or at 215-814-2341 of EPA,
Region Il Grants and Audit Management Branch for guidance. for guidance. The recipient or subrecipient
may also obtain additional guidance from DOL’s web site at http://www.dol.gov/whd/

1. Applicability of the Davis-Bacon (DB) prevailing wage requirements.

Under the FY 2013 Continuing Resolution, DB prevailing wage requirements apply to the construction,
alteration, and repair of treatment works carried out in whole or in part with assistance made
available by a State water pollution control revolving fund and to any construction project carried out
in whole or in part by assistance made available by a drinking water treatment state revolving fund.
If a subrecipient encounters a unique situation at a site that presents uncertainties regarding DB
applicability, the subrecipient must discuss the situation with the recipient State before authorizing
work on that site.

2. Obtaining Wage Determinations.

(a) Subrecipients shall obtain the wage determination for the locality in which a covered activity
subject to DB will take place prior to issuing requests for bids, proposals, quotes or other methods
for soliciting contracts (solicitation) for activities subject to DB. These wage determinations shall
be incorporated into solicitations and any subsequent contracts. Prime contracts must contain a
provision requiring that subcontractors follow the wage determination incorporated into the
prime contract.

16 — Appendix A - 2



Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

(b)

(d)

(i) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov weekly to
ensure that the wage determination contained in the solicitation remains current. The
subrecipients shall amend the solicitation if DOL issues a modification more than 10 days prior
to the closing date (i.e. bid opening) for the solicitation. If DOL modifies or supersedes the
applicable wage determination less than 10 days prior to the closing date, the subrecipients
may request a finding from the State recipient that there is not a reasonable time to notify
interested contractors of the modification of the wage determination. The State recipient will
provide a report of its findings to the subrecipient.

(ii) If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the request of the
subrecipient, obtains an extension of the 90 day period from DOL pursuant to 29 CFR
1.6(c)(3)(iv). The subrecipient shall monitor www.wdol.gov on a weekly basis if it does not
award the contract within 90 days of closure of the solicitation to ensure that wage
determinations contained in the solicitation remain current.

If the subrecipient carries out activity subject to DB by issuing a task order, work assignment or
similar instrument to an existing contractor (ordering instrument) rather than by publishing a
solicitation, the subrecipient shall insert the appropriate DOL wage determination from
www.wdol.gov into the ordering instrument.

Subrecipients shall review all subcontracts subject to DB entered into by prime contractors to
verify that the prime contractor has required its subcontractors to include the applicable wage
determinations.

As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
subrecipient’s contract after the award of a contract or the issuance of an ordering instrument if
DOL determines that the subrecipient has failed to incorporate a wage determination or has used
a wage determination that clearly does not apply to the contract or ordering instrument. If this
occurs, the subrecipient shall either terminate the contract or ordering instrument and issue a
revised solicitation or ordering instrument or incorporate DOL’s wage determination retroactive
to the beginning of the contract or ordering instrument by change order. The subrecipient’s
contractor must be compensated for any increases in wages resulting from the use of DOL’s
revised wage determination.

3. Contract and Subcontract provisions.

(a)

The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in excess of
$2,000 which is entered into for the actual construction, alteration and/or repair, including
painting and decorating, of a treatment work under the CWSRF or a construction project under
the DWSRF financed in whole or in part from Federal funds or in accordance with guarantees of a
Federal agency or financed from funds obtained by pledge of any contract of a Federal agency to
make a loan, grant or annual contribution (except where a different meaning is expressly
indicated), and which is subject to the labor standards provisions of any of the acts listed in § 5.1
or the FY 2013 Continuing Resolution, the following clauses:

(1) Minimum wages.

(i)  Alllaborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent
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(ii)

deduction or rebate on any account (except such payroll deductions as are permitted
by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)),
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may be alleged to exist
between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of paragraph
(a)(1)(iv) of this section; also, regular contributions made or costs incurred for more
than a weekly period (but not less often than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be constructively made or
incurred during such weekly period. Such laborers and mechanics shall be paid the
appropriate wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill, except as provided in
§ 5.5(a)(4). Laborers or mechanics performing work in more than one classification may
be compensated at the rate specified for each classification for the time actually worked
therein: Provided that the employer's payroll records accurately set forth the time
spent in each classification in which work is performed. The wage determination
(including any additional classification and wage rates conformed under paragraph
(a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at all
times by the contractor and its subcontractors at the site of the work in a prominent
and accessible place where it can be easily seen by the workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s
web site, www.dol.gov.

(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or

mechanics, including helpers, which is not listed in the wage determination and which

is to be employed under the contract shall be classified in conformance with the wage

determination. The State award official shall approve a request for an additional

classification and wage rate and fringe benefits therefore only when the following

criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the subrecipient(s) agree on the classification
and wage rate (including the amount designated for fringe benefits where appropriate),
documentation of the action taken and the request, including the local wage
determination shall be sent by the subrecipient (s) to the State award official. The State
award official will transmit the request, to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor,
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(2)

Washington, DC 20210 and to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will approve, modify, or disapprove
every additional classification request within 30 days of receipt and so advise the State
award official or will notify the State award official within the 30-day period that
additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the subrecipient(s) do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the award official shall refer the request and the local
wage determination, including the views of all interested parties and the
recommendation of the State award official, to the Administrator for determination.
The request shall be sent to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will issue a determination within 30
days of receipt of the request and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant
to paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing
work in the classification under this contract from the first day on which work is
performed in the classification.

(iii)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount
of any costs reasonably anticipated in providing bona fide fringe benefits under a plan
or program, Provided, That the Secretary of Labor has found, upon the written request
of the contractor, that the applicable standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the contractor to set aside in a separate account
assets for the meeting of obligations under the plan or program.

Withholding.

The subrecipient(s), shall upon written request of the EPA Award Official or an authorized
representative of the Department of Labor, withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor,
or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued payments or advances as
may be considered necessary to pay laborers and mechanics, including apprentices, trainees,
and helpers, employed by the contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any laborer or mechanic, including any
apprentice, trainee, or helper, employed or working on the site of the work, all or part of the
wages required by the contract, the (Agency) may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension
of any further payment, advance, or guarantee of funds until such violations have ceased.
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(3) Payrolls and basic records.

(i)

(ii)

Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all
laborers and mechanics working at the site of the work. Such records shall contain the
name, address, and social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours worked, deductions made and actual wages paid. Whenever the Secretary of
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic
include the amount of any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor
shall maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or
program has been communicated in writing to the laborers or mechanics affected, and
records which show the costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and
the ratios and wage rates prescribed in the applicable programs.

(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the
sub-grant or loan from the State capitalization grant recipient. Such documentation
shall be available on request of the State recipient or EPA. As to each payroll copy
received, the subrecipient shall provide written confirmation in a form satisfactory to
the State indicating whether or not the project is in compliance with the requirements
of 29 CFR 5.5(a)(1) based on the most recent payroll copies for the specified week. The
payrolls shall set out accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home
addresses shall not be included on the weekly payrolls. Instead the payrolls shall only
need to include an individually identifying number for each employee (e.g., the last four
digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available
for this purpose from the Wage and Hour Division Web site at
http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social security number and
current address of each covered worker, and shall provide them upon request to the
subrecipient(s) for transmission to the State or EPA if requested by EPA, the State, the
contractor, or the Wage and Hour Division of the Department of Labor for purposes of
an investigation or audit of compliance with prevailing wage requirements. It is not a
violation of this section for a prime contractor to require a subcontractor to provide
addresses and social security numbers to the prime contractor for its own records,
without weekly submission to the subrecipient(s).
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(iii)

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,”
signed by the contractor or subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate
information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part
5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full
weekly wages earned, without rebate, either directly or indirectly, and that no
deductions have been made either directly or indirectly from the full wages
earned, other than permissible deductions as set forth in Regulations, 29 CFR
part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into
the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

The contractor or subcontractor shall make the records required under paragraph
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized
representatives of the State, EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the
contractor or subcontractor fails to submit the required records or to make them
available, the Federal agency or State may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore,
failure to submit the required records upon request or to make such records available
may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees,

(i)

Apprentices. Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department
of Labor, Employment and Training Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90 days of probationary employment
as an apprentice in such an apprenticeship program, who is not individually registered
in the program, but who has been certified by the Office of Apprenticeship Training,
Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to
be eligible for probationary employment as an apprentice. The allowable ratio of
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(ii)

apprentices to journeymen on the job site in any craft classification shall not be greater
than the ratio permitted to the contractor as to the entire work force under the
registered program. Any worker listed on a payroll at an apprentice wage rate, who is
not registered or otherwise employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the classification of work actually
performed. In addition, any apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not less than the applicable
wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which
its program is registered, the ratios and wage rates (expressed in percentages of the
journeyman's hourly rate) specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of progress, expressed as
a percentage of the journeymen hourly rate specified in the applicable wage
determination. Apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship program does not
specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed
on the wage determination for the applicable classification. If the Administrator
determines that a different practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination. In the event the Office of
Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship
Agency recognized by the Office, withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the fullamount
of fringe benefits listed on the wage determination unless the Administrator of the
Wage and Hour Division determines that there is an apprenticeship program associated
with the corresponding journeyman wage rate on the wage determination which
provides for less than full fringe benefits for apprentices. Any employee listed on the
payroll at a trainee rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall be paid not less than
the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any trainee performing work on the job site in excess
of the ratio permitted under the registered program shall be paid not less than the
applicable wage rate on the wage determination for the work actually performed. In
the event the Employment and Training Administration withdraws approval of a
training program, the contractor will no longer be permitted to utilize trainees at less
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(5)

(6)

(7)

(8)

(9)

than the applicable predetermined rate for the work performed until an acceptable
program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under this part shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended and
29 CFR part 30.

Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines may
by appropriate, and also a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations
of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this contract.

Disputes concerning labor standards. Disputes arising out of the labor standards provisions of
this contract shall not be subject to the general disputes clause of this contract. Such disputes
shall be resolved in accordance with the procedures of the Department of Labor set forth in
29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between
the contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the U.S.
Department of Labor, or the employees or their representatives.

(10)Certification of eligibility.

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm
ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-
Bacon Act or 29 CFR 5.12(a)(1).

(ii)  No part of this contract shall be subcontracted to any person or firm ineligible for award
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR

5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

16 — Appendix A-9



Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following clauses
set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an amount in
excess of $100,000 and subject to the overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shall be inserted in addition to the clauses required by Item 3, above
or 29 CFR 4.6. As used in this paragraph, the terms laborers and mechanics include watchmen and
guards.

(1)

(2)

(3)

(4)

Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is
employed on such work to work in excess of forty hours in such workweek unless such laborer
or mechanic receives compensation at a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of forty hours in such workweek.

Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for
the District of Columbia or a territory, to such District or to such territory), for liquidated
damages. Such liquidated damages shall be computed with respect to each individual laborer
or mechanic, including watchmen and guards, employed in violation of the clause set forth in
paragraph (a)(1) of this section, in the sum of $10 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the clause set forth in paragraph
(a)(1) of this section.

Withholding for unpaid wages and liquidated damages. The subrecipient, upon written
request of the EPA Award Official or an authorized representative of the Department of Labor,
shall withhold or cause to be withheld, from any moneys payable on account of work
performed by the contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same prime
contractor, such sums as may be determined to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and liquidated damages as provided in the
clause set forth in paragraph (b)(2) of this section.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (a)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the
clauses set forth in paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the Contract
Work Hours and Safety Standards Act and not to any of the other statutes cited in 29 CFR 5.1, the
Subrecipient shall insert a clause requiring that the contractor or subcontractor shall maintain
payrolls and basic payroll records during the course of the work and shall preserve them for a
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period of three years from the completion of the contract for all laborers and mechanics, including
guards and watchmen, working on the contract. Such records shall contain the name and address
of each such employee, social security number, correct classifications, hourly rates of wages paid,
daily and weekly number of hours worked, deductions made, and actual wages paid. Further, the
Subrecipient shall insert in any such contract a clause providing hat the records to be maintained
under this paragraph shall be made available by the contractor or subcontractor for inspection,
copying, or transcription by authorized representatives of the (write the name of agency) and the
Department of Labor, and the contractor or subcontractor will permit such representatives to
interview employees during working hours on the job.

5. Compliance Verification

(a)

(b)

()

(d)

The subrecipient shall periodically interview a sufficient number of employees entitled to DB
prevailing wages (covered employees) to verify that contractors or subcontractors are paying the
appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be conducted in
confidence. The subrecipient must use Standard Form 1445 (SF 1445) or equivalent
documentation to memorialize the interviews. Copies of the SF 1445 are available from EPA on
request.

The subrecipient shall establish and follow an interview schedule based on its assessment of the
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. Subrecipients must conduct more frequent interviews if the initial
interviews or other information indicated that there is a risk that the contractor or subcontractor
is not complying with DB.

Subrecipients shall immediately conduct interviews in response to an alleged violation of the
prevailing wage requirements. All interviews shall be conducted in confidence."

The subrecipient shall periodically conduct spot checks of a representative sample of weekly
payroll data to verify that contractors or subcontractors are paying the appropriate wage rates.
The subrecipient shall establish and follow a spot check schedule based on its assessment of the
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. At a minimum, if practicable, the subrecipient should spot check payroll
data within two weeks of each contractor or subcontractor’s submission of its initial payroll data
and two weeks prior to the completion date the contract or subcontract . Subrecipients must
conduct more frequent spot checks if the initial spot check or other information indicates that
there is a risk that the contractor or subcontractor is not complying with DB. In addition, during
the examinations the subrecipient shall verify evidence of fringe benefit plans and payments there
under by contractors and subcontractors who claim credit for fringe benefit contributions.

The subrecipient shall periodically review contractors and subcontractors use of apprentices and
trainees to verify registration and certification with respect to apprenticeship and training
programs approved by either the U.S Department of Labor or a state, as appropriate, and that
contractors and subcontractors are not using disproportionate numbers of, laborers, trainees and
apprentices. These reviews shall be conducted in accordance with the schedules for spot checks
and interviews described in Item 5(b) and (c) above.
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(e) Subrecipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour
District Office listed at http://www.dol.gov/contacts/whd/america2.htm.

Il Requirements Under The Consolidated and Further Continuing Appropriations Act, 2013 (P.L.
113-6) for Subrecipients That Are Not Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its DB responsibilities
when DB applies to EPA awards of financial assistance under the FY2013 Continuing Resolution with
respect to subrecipients that are not governmental entities. If a subrecipient has questions regarding
when DB applies, obtaining the correct DB wage determinations, DB provisions, or compliance monitoring,
it may contact the State recipient for guidance. If a State recipient needs guidance, the recipient may
contact Julie Milazzo at Milazzo.julie@epa.gov or at 415-972-3687, EPA Grants Management Office for
guidance. The recipient or subrecipient may also obtain additional guidance from DOL’s web site at
http://www.dol.gov/whd/

Under these terms and conditions, the subrecipient must submit its proposed DB wage determinations
to the State recipient for approval prior to including the wage determination in any solicitation, contract
task orders, work assignments, or similar instruments to existing contractors.

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

Under the FY 2013 Continuing Resolution, DB prevailing wage requirements apply to the construction,
alteration, and repair of treatment works carried out in whole or in part with assistance made
available by a State water pollution control revolving fund and to any construction project carried out
in whole or in part by assistance made available by a drinking water treatment state revolving fund.
If a subrecipient encounters a unique situation at a site that presents uncertainties regarding DB
applicability, the subrecipient must discuss the situation with the recipient State before authorizing
work on that site.

2. Obtaining Wage Determinations.

(a) Subrecipients must obtain proposed wage determinations for specific localities at www.wdol.gov.
After the Subrecipient obtains its proposed wage determination, it must submit the wage
determination to the Arkansas Natural Resources Commission’s Water Resource Development
Division for approval prior to inserting the wage determination into a solicitation, contract or
issuing task orders, work assignments or similar instruments to existing contractors (ordering
instruments unless subsequently directed otherwise by the State recipient Award Official.

(b) Subrecipients shall obtain the wage determination for the locality in which a covered activity
subject to DB will take place prior to issuing requests for bids, proposals, quotes or other methods
for soliciting contracts (solicitation) for activities subject to DB. These wage determinations shall
be incorporated into solicitations and any subsequent contracts. Prime contracts must contain a
provision requiring that subcontractors follow the wage determination incorporated into the
prime contract.

(i) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov. on a
weekly basis to ensure that the wage determination contained in the solicitation remains
current. The subrecipients shall amend the solicitation if DOL issues a modification more than
10 days prior to the closing date (i.e. bid opening) for the solicitation. If DOL modifies or
supersedes the applicable wage determination less than 10 days prior to the closing date, the
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subrecipients may request a finding from the State recipient that there is not a reasonable
time to notify interested contractors of the modification of the wage determination. The State
recipient will provide a report of its findings to the subrecipient.

(ii) If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the request of the
subrecipient, obtains an extension of the 90 day period from DOL pursuant to 29 CFR
1.6(c)(3)(iv). The subrecipient shall monitor www.wdol.gov on a weekly basis if it does not
award the contract within 90 days of closure of the solicitation to ensure that wage
determinations contained in the solicitation remain current.

(c) If the subrecipient carries out activity subject to DB by issuing a task order, work assignment or
similar instrument to an existing contractor (ordering instrument) rather than by publishing a
solicitation, the subrecipient shall insert the appropriate DOL wage determination from
www.wdol.gov into the ordering instrument.

(d) Subrecipients shall review all subcontracts subject to DB entered into by prime contractors to
verify that the prime contractor has required its subcontractors to include the applicable wage
determinations.

(e) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
subrecipient’s contract after the award of a contract or the issuance of an ordering instrument if
DOL determines that the subrecipient has failed to incorporate a wage determination or has used
a wage determination that clearly does not apply to the contract or ordering instrument. If this
occurs, the subrecipient shall either terminate the contract or ordering instrument and issue a
revised solicitation or ordering instrument or incorporate DOL’s wage determination retroactive
to the beginning of the contract or ordering instrument by change order. The subrecipient’s
contractor must be compensated for any increases in wages resulting from the use of DOL’s
revised wage determination.

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in excess of
$2,000 which is entered into for the actual construction, alteration and/or repair, including
painting and decorating, of a treatment work under the CWSRF or a construction project under
the DWSRF financed in whole or in part from Federal funds or in accordance with guarantees of a
Federal agency or financed from funds obtained by pledge of any contract of a Federal agency to
make a loan, grant or annual contribution (except where a different meaning is expressly
indicated), and which is subject to the labor standards provisions of any of the acts listed in § 5.1
or the FY 2013 Continuing Resolution, the following clauses:

(1) Minimum Wages.

(i) All laborers and mechanics employed or working upon the site of the work, will be paid
unconditionally and not less often than once a week, and without subsequent deduction
or rebate on any account (except such payroll deductions as are permitted by regulations
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3) ), the full amount
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those contained in the wage determination of
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(ii)

the Secretary of Labor which is attached hereto and made a part hereof, regardless of
any contractual relationship which may be alleged to exist between the contractor and
such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of paragraph
(a)(1)(iv) of this section; also, regular contributions made or costs incurred for more than
a weekly period (but not less often than quarterly) under plans, funds, or programs which
cover the particular weekly period, are deemed to be constructively made or incurred
during such weekly period. Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for the classification of work
actually performed, without regard to skill, except as provided in § 5.5(a)(4). Laborers or
mechanics performing work in more than one classification may be compensated at the
rate specified for each classification for the time actually worked therein: Provided, that
the employer's payroll records accurately set forth the time spent in each classification
in which work is performed. The wage determination (including any additional
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and
the Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can
be easily seen by the workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web
site, www.dol.gov. .

(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or

mechanics, including helpers, which is not listed in the wage determination and which is

to be employed under the contract shall be classified in conformance with the wage

determination. The State award official shall approve a request for an additional

classification and wage rate and fringe benefits therefore only when the following

criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the subrecipient(s) agree on the classification
and wage rate (including the amount designated for fringe benefits where appropriate),
documentation of the action taken and the request, including the local wage
determination shall be sent by the subrecipient(s) to the State award official. The State
award official will transmit the report, to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor, Washington,
DC 20210 and to the EPA DB Regional Coordinator concurrently. The Administrator, or
an authorized representative, will approve, modify, or disapprove every additional
classification request within 30 days of receipt and so advise the State award official or

16 — Appendix A - 14



Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

(2)

(3)

will notify the State award official within the 30-day period that additional time is
necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the and the subrecipient(s) do not agree on
the proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the award official shall refer the request, and the local
wage determination, including the views of all interested parties and the
recommendation of the State award official, to the Administrator for determination. The
request shall be sent to the EPA Regional Coordinator concurrently. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt of
the request and so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, Provided, That the Secretary of Labor has found, upon the written request of
the contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate account assets
for the meeting of obligations under the plan or program.

Withholding. The subrecipient(s) shall upon written request of the EPA Award Official or an
authorized representative of the Department of Labor, withhold or cause to be withheld
from the contractor under this contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so much of the accrued payments
or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of
the work, all or part of the wages required by the contract, the (Agency) may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary
to cause the suspension of any further payment, advance, or guarantee of funds until such
violations have ceased.

Payrolls and basic records.
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(i)

(ii)

Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all
laborers and mechanics working at the site of the work. Such records shall contain the
name, address, and social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked, deductions made and
actual wages paid. Whenever the Secretary of Labor has found under
29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any
costs reasonably anticipated in providing benefits under a plan or program described in
section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which
show that the commitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been communicated
in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of trainee programs, the
registration of the apprentices and trainees, and the ratios and wage rates prescribed in
the applicable programs.

(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the
sub-grant or loan from the State capitalization grant recipient. Such documentation shall
be available on request of the State recipient or EPA. As to each payroll copy received,
the subrecipient shall provide written confirmation in a form satisfactory to the State
indicating whether or not the project is in compliance with the requirements of 29 CFR
5.5(a)(1) based on the most recent payroll copies for the specified week. The payrolls
shall set out accurately and completely all of the information required to be maintained
under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses
shall not be included on the weekly payrolls. Instead the payrolls shall only need to
include an individually identifying number for each employee (e.g., the last four digits of
the employee's social security number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is available for this purpose from
the Wage and Hour Division Web site at
http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social security number and
current address of each covered worker, and shall provide them upon request to the
subrecipient(s) for transmission to the State or EPA if requested by EPA, the State, the
contractor, or the Wage and Hour Division of the Department of Labor for purposes of
an investigation or audit of compliance with prevailing wage requirements. It is not a
violation of this section for a prime contractor to require a subcontractor to provide
addresses and social security numbers to the prime contractor for its own records,
without weekly submission to the subrecipient(s).
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(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed
by the contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate
information is being maintained under § 5.5 (a)(3)(i) of Regulations,
29 CFR part 5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized
representatives of the State, EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the
contractor or subcontractor fails to submit the required records or to make them
available, the Federal agency or State may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure
to submit the required records upon request or to make such records available may be
grounds for debarment action pursuant to
29 CFR 5.12.

(4) Apprentices and Trainees
(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90 days of probationary employment
as an apprentice in such an apprenticeship program, who is not individually registered in
the program, but who has been certified by the Office of Apprenticeship Training,
Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to
be eligible for probationary employment as an apprentice. The allowable ratio of
apprentices to journeymen on the job site in any craft classification shall not be greater
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(ii)

than the ratio permitted to the contractor as to the entire work force under the
registered program. Any worker listed on a payroll at an apprentice wage rate, who is
not registered or otherwise employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the classification of work actually
performed. In addition, any apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not less than the applicable
wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which
its program is registered, the ratios and wage rates (expressed in percentages of the
journeyman's hourly rate) specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage
determination. Apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship program does not
specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed
on the wage determination for the applicable classification. If the Administrator
determines that a different practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination. In the event the Office of
Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount
of fringe benefits listed on the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with
the corresponding journeyman wage rate on the wage determination which provides for
less than full fringe benefits for apprentices. Any employee listed on the payroll at a
trainee rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and
Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.
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(5)

(6)

(7)

(8)

(9)

(10)

(iv) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended and
29 CFR part 30.

Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines may
by appropriate, and also a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations
of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this contract.

Disputes concerning labor standards. Disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures of the Department of Labor set
forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the
U.S. Department of Labor, or the employees or their representatives.

Certification of eligibility.

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm
ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-
Bacon Act or 29 CFR 5.12(a)(1).

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following clauses
set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an amount in
excess of $100,000 and subject to the overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shall be inserted in addition to the clauses required by Item 3, above
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(b)

or 29 CFR 4.6. As used in this paragraph, the terms laborers and mechanics include watchmen and
guards.

(1)

(2)

(3)

(4)

Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is
employed on such work to work in excess of forty hours in such workweek unless such laborer
or mechanic receives compensation at a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of forty hours in such workweek.

Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for
the District of Columbia or a territory, to such District or to such territory), for liquidated
damages. Such liquidated damages shall be computed with respect to each individual laborer
or mechanic, including watchmen and guards, employed in violation of the clause set forth in
paragraph (b)(1) of this section, in the sum of $10 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the clause set forth in paragraph
(b)(1) of this section.

Withholding for unpaid wages and liquidated damages. The subrecipient shall upon the
request of the EPA Award Official or an authorized representative of the Department of Labor,
withhold or cause to be withheld, from any moneys payable on account of work performed
by the contractor or subcontractor under any such contract or any other Federal contract with
the same prime contractor, or any other federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums
as may be determined to be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in
paragraph (a)(2) of this section.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (b)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the
clauses set forth in paragraphs (b)(1) through (4) of this section.

In addition to the clauses contained in Item 3, above, in any contract subject only to the Contract
Work Hours and Safety Standards Act and not to any of the other statutes cited in 29 CFR 5.1, the
Subrecipient shall insert a clause requiring that the contractor or subcontractor shall maintain
payrolls and basic payroll records during the course of the work and shall preserve them for a
period of three years from the completion of the contract for all laborers and mechanics, including
guards and watchmen, working on the contract. Such records shall contain the name and address
of each such employee, social security number, correct classifications, hourly rates of wages paid,
daily and weekly number of hours worked, deductions made, and actual wages paid. Further, the
Subrecipient shall insert in any such contract a clause providing that the records to be maintained
under this paragraph shall be made available by the contractor or subcontractor for inspection,
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copying, or transcription by authorized representatives of the (write the name of agency) and the
Department of Labor, and the contractor or subcontractor will permit such representatives to
interview employees during working hours on the job.

5. Compliance Verification

(a)

(b)

(d)

(e)

The subrecipient shall periodically interview a sufficient number of employees entitled to DB
prevailing wages (covered employees) to verify that contractors or subcontractors are paying the
appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be conducted in
confidence. The subrecipient must use Standard Form 1445 (SF 1445) or equivalent
documentation to memorialize the interviews. Copies of the SF 1445 are available from EPA on
request.

The subrecipient shall establish and follow an interview schedule based on its assessment of the
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. Subrecipients must conduct more frequent interviews if the initial
interviews or other information indicated that there is a risk that the contractor or subcontractor
is not complying with DB. Subrecipients shall immediately conduct interviews in response to an
alleged violation of the prevailing wage requirements. All interviews shall be conducted in
confidence."

The subrecipient shall periodically conduct spot checks of a representative sample of weekly
payroll data to verify that contractors or subcontractors are paying the appropriate wage rates.
The subrecipient shall establish and follow a spot check schedule based on its assessment of the
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. At a minimum, if practicable the subrecipient should spot check payroll
data within two weeks of each contractor or subcontractor’s submission of its initial payroll data
and two weeks prior to the completion date the contract or subcontract. Subrecipients must
conduct more frequent spot checks if the initial spot check or other information indicates that
there is a risk that the contractor or subcontractor is not complying with DB. In addition, during
the examinations the subrecipient shall verify evidence of fringe benefit plans and payments there
under by contractors and subcontractors who claim credit for fringe benefit contributions.

The subrecipient shall periodically review contractors and subcontractors use of apprentices and
trainees to verify registration and certification with respect to apprenticeship and training
programs approved by either the U.S Department of Labor or a state, as appropriate, and that
contractors and subcontractors are not using disproportionate numbers of, laborers, trainees and
apprentices. These reviews shall be conducted in accordance with the schedules for spot checks
and interviews described in Item 5(b) and (c) above.

Subrecipients must immediately report potential violations of the DB prevailing wage

requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour
District Office listed at http://www.dol.gov/whd/america2.htm.
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Rules and Regulations
Title 41- Public Contract and Property Management

Chapter 60 - Office of Federal Contract Compliance Programs, Equal Employment Opportunity,
Department of Labor

Compliance Responsibility for Equal Employment Opportunity
Final Rule
Part 60-1 Obligations of Contractors and Sub-Contractors

§60-1.4 Equal Opportunity Clause

(a) FEDERALLY ASSISTED CONSTRUCTION CONTRACTS (1) Except as otherwise provided, each
administering agency shall require the inclusion of the following language as a condition of any grant,
contract, loan, insurance, or guarantee involving federally assisted construction which is not exempt from
the requirements of the equal opportunity clause:

The applicant hereby agrees that it will incorporate or cause to be incorporated into any contract for
construction work, or modification thereof, as defined in the regulations of the Secretary of Labor at 41
CFR Chapter 60, which is paid for in whole or in part with funds obtained from the Federal Government
or borrowed on the credit of the Federal Government pursuant to a grant, contract, loan insurance, or
guarantee, or undertaken pursuant to any Federal program involving such grant, contract, loan, insurance,
or guarantee, the following equal opportunity clause:

During the performance of this contract, the contractor agrees as follows:

(2) The contractor will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The contractor will take affirmative
action to ensure that applicants are employed, and that employees are treated during
employment without regard to their race, color, religion, sex, or national origin, such
action shall include, but not be limited to the following: Employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates
of pay or other form of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

(3) The contractor will, in all solicitations or advertisements for employees placed by or on
behalf of the contractor, state that all qualified applicants will receive considerations for
employment without regard to race, color, religion, sex, or national origin.

(4) The contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice to be
provided advising the said labor union or workers’ representatives of the contractor’s
commitments under this section, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

(5) The contractor will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.
(6) The contractor will furnish all information and reports required by Executive Order 11246

of September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor,
his books, records, and accounts by the administering agency and the Secretary of Labor
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for purposes of investigation to ascertain compliance with such rules, regulations, and
orders.

(7) In the event of the contractor’s non-compliance with the nondiscrimination clauses of this
contract or with any of the said rules, regulations, or orders, this contract may be
canceled, terminated, or suspended in whole or in part and the contractor may be
declared ineligible for further Government contracts or federally assisted construction
contracts in accordance with procedures authorized in Executive Order 11246 of
September 24, 1965, and such other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order
of the Secretary of Labor, or as otherwise provided by law.

(8) The contractor will include the portion of the sentence immediately preceding paragraph
(1) and the provisions of paragraphs (1) through (7) in every subcontract or purchase
order unless exempted by rules, regulations, or orders of the Secretary of Labor issued
pursuant to section 204 of Executive Order 11246 of September 24, 1965, so that such
provisions will be binding upon each subcontractor or vendor. The contractor will take
such action with respect to any subcontract or purchase order as the administering
agency may direct as a means of enforcing such provisions, including sanctions for
noncompliance: PROVIDED, HOWEVER. That in the event a contractor becomes involved
in or is threatened with, litigation with a subcontractor or vendor as a result of such
direction by the administering agency the contractor may request the United States to
enter into such litigation to protect the interest of the United States.

The applicant further agrees that it will be bound by the above equal opportunity clause with respect to
its own employment practices when it participates in federally assisted construction work: PROVIDED,
That if the applicant so participating is a State or local government, the above equal opportunity clause is
not applicable to any agency, instrumentality or subdivision of such government which does not
participate in work on or under the contract.

The applicant agrees that it will assist and cooperate actively with the administering. agency and the
Secretary of Labor in obtaining the compliance of contractors and subcontractors with the equal
opportunity clause and the rules, regulations, and relevant orders of the Secretary of Labor, that it will
furnish the administering agency and the Secretary of Labor such information as they may require for the
supervision of such compliance, and that it will otherwise assist the administering agency in the discharge
of the agency’s primary responsibility for securing compliances.

The applicant further agrees that it will refrain from entering into any contract or contract modification
subject to Executive Order 11246 of September 24, 1965, with a contractor debarred from, or who has
not demonstrated eligibility for, Government contracts and federally assisted construction contracts
pursuant to the Executive order and will carry out such sanctions and penalties for violation of the equal
opportunity clause as may be imposed upon contractors and subcontractors by the administering agency
or the Secretary of Labor pursuant to Part Il, Subpart D of the Executive order. In addition, the applicant
agrees that if it fails or refuses to comply with these undertakings, the administering agency may take any
or all of the following actions: Cancel, terminate, or suspend in whole or in part this grant (contract, loan,
insurance, guarantee): refrain from extending any further assistance to the applicant under the program
with respect to which the failure or refund occurred until satisfactory assurance of future compliance has
been received from such applicant; and refer the case to the Department of Justice for appropriate legal
proceedings.

(b) SUBCONTRACTS. Each nonexempt prime contractor or subcontractor shall include the equal
opportunity clause in each of its nonexempt subcontracts.

(c) INCORPORATION BY REFERENCE. The equal opportunity clause may be incorporated by reference in
all Government contracts and subcontracts, including Government bills of lading, transportation requests,
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contracts for deposit of Government funds, and contracts for issuing and paying U.S. savings bonds and
notes, and such other contracts and subcontracts as the director may designate.

(d) INCORPORATION BY OPERATION OF THE ORDER. By operation of the Order, the equal opportunity
clause shall be considered to be a part of every contract and subcontract required by the Order and the
regulations in this part to include such a clause whether or not it is physically incorporated in such
contracts and whether or not the contract between the agency and the contractor is written.

(e) ADAPTATION OF LANGUAGE. Such necessary changes in language may be made in the equal
opportunity clause as shall be appropriate to identify properly the parties and their undertakings.

Part 60-4 - Construction Contractors - Affirmative Action Requirements
§60-4.2 Solicitations.

(a) All Federal contracting officers and all applicants shall include the notice set forth in paragraph (d) of
this section and the Standard Federal Equal Employment Opportunity Construction Contract
Specifications set forth in §60-4.3 of this part in all solicitations for offers and bids on all Federal and
federally assisted construction contracts or subcontracts to be performed in geographical areas
designated by the Director pursuant to §60-4.6 of the part. Administering agencies shall require the
inclusion of the notice set forth in paragraph (d) of this section and the specifications set forth in §60-4.3
of this part as a condition of any grant, contract, subcontract, loan, insurance or guarantee involving
federally assisted construction covered by this part 60-4.

(b) All nonconstruction contractors covered by Executive Order 11246 and the implementing regulations
shall include the notice in paragraph (d) of this section in all construction agreements which are necessary
in whole or in part to the performance of the covered nonconstruction contract.

(c) Contracting officers, applicants and nonconstruction contractors shall give (SIC) written notice to the
Director within 10 working days of award of a contract subject to these provisions. The notification shall
include the name, address and telephone number of the contractor; employer identification number;
dollar amount of the contract, estimated starting and completion dates of the contract; the contract
number; and geographical area in which the contract is to be performed.

(d) The following notice shall be included in, and shall be a part of, all solicitations for offers and bids on
all Federal and federally assisted construction contracts or subcontracts in excess of $10,000 to be
performed in geographical areas designed by the Director pursuant to §60-4.5 of this part (see 4) CFR 60-
4.2 (a)):

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY
(EXECUTIVE ORDER 11246)

(2) The Offeror’s or Bidder’s attention is called to the “Equal Opportunity Clause” and the
“Standard Federal Equal Employment Specifications” set forth herein.

(2) The goals and timetables for minority and female participation, expressed in percentage
terms for the Contractor’s aggregate work force in each trade on all construction work in
the covered area, are as follows:

Time Tables Goals for minority participation for each Goals for female participation in
trade each trade
Insert goals for each year. Insert goals for each year.
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These goals are applicable to all the Contractor’s construction work (whether or not it is
Federal or federally assisted) performed in the covered area. If the contractor performs
construction work in a geographical area located outside of the covered area, it shall apply
the goals established for such geographical area where the work is actually performed,
with regard to this second area, the contractor also is subject to the goals for both its
federally involved and nonfederally involved construction.

The Contractor’s compliance with the Executive Order and the regulations in 41 CFR Part
60-4 shall be based on its implementation of the Equal Opportunity Clause, specific
affirmative action obligations required by the specification set forth in 41 CFR 60-4.3 (a),
and its efforts to meet the goals. The hours of minority and female employment and
training must be substantially uniform throughout the length of the contract, and in each
trade, and the contractor shall make a good faith effort to employ minorities and women
evenly on each of its projects. The transfer of minority or female employees or trainees
from Contractor to Contractor or from project to project for the sole purpose of the
meeting the Contractor’s goals shall be a violation of the contract, the Executive Order
and the regulations in 41 CFR part 60-4, Compliance with the goals will be measured
against the total work hours performed.

(3) The Contractor shall provide written notification to the Director of the Office of Federal
Contract Compliance Programs within 10 working days of award of any construction sub-
contract in excess of $10,000 at any tier for construction work under the contract
resulting from this solicitation. The notification shall list the name, address and telephone
number of the subcontractor; employer identification number; estimated dollar amount
of the subcontract ; estimated starting and completion dates of the subcontract; and the
geographical area in which the contract is to be performed.

(4) As used in this Notice, and in the contract resulting from this solicitation, the “covered
area” is (insert description of the geographical areas where the contract is to be
performed giving the state, county and city, if any).

§60-4.3 EQUAL OPPORTUNITY CLAUSES;

(a) The equal opportunity clause published at 41 CFR 60-1.4 (a) of this chapter is required to be included
in, and is part of, all nonexempt Federal contracts and subcontracts, including construction contracts and
subcontracts. The equal opportunity clause published at
41 CFR 60-1.4 (b) is required to be included in, and is a part of, all nonexempt federally assisted
construction contracts and subcontracts. In addition to the clauses described above, all Federal
contracting officers, all applicants and all nonconstruction contractors as applicable, shall include the
specifications set forth in this section in all Federal and federally assisted construction contracts in excess
of $10,000 to be performed in geographical areas designated by the Director pursuant to §60-4.6 of this
part and in construction subcontracts in excess of $10,000 necessary in whole or in part to the
performance of non-construction Federal contracts and subcontracts covered under the Executive Order.

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION CONTRACT SPECIFICATIONS
(EXECUTIVE ORDER 11246)
(2) As used in these specifications:

a. “Covered area” means the geographical area described in the solicitation from
which this contract resulted:
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(2)

(3)

(4)

(5)

b. “Director” means Director, Office of Federal Contracts Compliance Programs,
United States Department of Labor, or any person to who the Director delegates
authority:

C. “Employer identification number” means the Federal Social Security number used
on the Employer’ s Quarterly Federal Tax Return, U.S. Treasury Department Form
941.

d. “Minority” includes:

(i) Black (all persons having origins in any of the Black African racial groups
not of Hispanic origin);

(ii) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
American or other Spanish Culture or origin, regardless or race);

(iii) Asian and Pacific Islander (all persons having origins in any of the original
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the
Pacific Islands): and

(iv) American Indian or Alaskan Native (all persons having origins in any of
the original peoples of North America and maintaining identifiable tribal
affiliations through membership and participation or community
identification).

Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the
work involving any construction trade, it shall physically include in each subcontract in
excess of $10,000 the provisions of these specifications and the Notice which contains the
applicable goals for minority and female participation and which a set forth in the
solicitations from which this contract resulted.

If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan
approved by the U.S. Department of Labor in the covered area either individually or
through an association, its affirmative action obligations on all work in the Plan area
(including goals and timetables) shall be in accordance with that Plan for those trades
which have unions participating in the Plan. Contractors must be able to demonstrate,
their participation in and compliance with the provisions of any such Hometown Plan.
Each Contractor or Subcontractor participating in a approved Plan is individually required
to comply with its obligations under the EEO clause, and to make a good faith effort to
achieve each goal under the Plan in each trade in which it has employees. The overall
good faith performance by other Contractors or Subcontractors toward a goal in an
approved Plan does not excuse any covered Contractor’s or Subcontractor’s failure to
take good faith efforts to achieve the Plan goals and timetables.

The Contractor shall implement the specific affirmative action standards provided in
paragraphs 7a through p of these specifications. The goals set forth in the solicitation
from which this contract resulted are expressed as percentages of the total hours of
employment and training of minority and female utilization the Contractor should
reasonably be able to achieve in each construction trade in which it has employees in the
covered area. Covered construction contractors performing construction work in
geographical areas where they do not have a Federal of federally assisted construction
contract shall apply the minority and female goals established for the geographical area
where the work is being performed. Goals are published periodically in the Federal
Register in notice form, and such notices may be obtained from any Office of Federal
Contract Compliance Programs office or from Federal procurement contracting officers.
The contractor is expected to make substantially uniform progress in meeting the goals
in each craft during the period specified.

Neither the provisions of any collective bargaining agreement, or the failure by a union
with whom the Contractor has a collective bargaining agreement, to refer either
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(6)

(7)

minorities or women shall excuse the Contractor’s obligations under these specifications.
Executive Order 11246, or the regulations promulgated pursuant thereto.

In order for the non-working training hours of apprentices and trainees to be counted in
meeting the goals, such apprentices and trainees must be employed by the Contractor
during the training period, and the Contractor must have made a commitment to employ
the apprentices and trainees at the completion of their training, subject to the availability
of employment opportunities. The trainees must be trained pursuant to training
programs approved by the U.S. Department of Labor.

The Contractor shall take specific affirmative actions to ensure equal employment
opportunity. The evaluation of the Contractor’s compliance with these specifications shall
be based upon its effort to achieve maximum results from its actions. The Contractor shall
document these efforts fully, and shall implement affirmative action steps at least as
extensive as the following:

a.. Ensure and maintain a working environment free of harassment, intimidation,
and coercion at all sites, and in all facilities at which the Contractor’s employees
are assigned to work. The Contractor, where possible, will assign two or more
women to each construction project. The Contractor shall specifically ensure that
all foremen, superintendents, and other on-site supervisory personnel are aware
of and carry out the Contractor’s obligation to maintain such a working
environment, with specific attention to minority or female individuals working at
such sites or in such facilities.

b. Establish and maintain a current list of minority and female recruitment sources,
provide written notification to minority and female recruitment sources and to
community organizations when the Contractor or its unions have employment
opportunities available, and maintain a record of the organizations responses.

C. Maintain a current file of the names, addresses and telephone numbers of each
minority and female off-the-street applicant and minority or female referral from
a union, a recruitment source or community organization and of what action was
taken with respect to each such individual. If such individual was sent to the union
hiring hall for referral and was not referred back to the Contractor by the union
or, if referred, not employed by the Contractor, this shall be documented in the
file with the reason therefore, along with what-ever additional actions the
Contractor may have taken.

d. Provide immediate written notification to the Director when the union or unions
with which the Contractor has a collective bargaining agreement has not referred
to the Contractor a minority person or woman sent by the Contractor, or when
the Contractor has other information that the union referral process has impeded
the Contractor’s efforts to meets its obligations.

e. Develop on-the-job training opportunities and/or participate in training programs
for the area which expressly include minorities and women, including upgrading
programs and apprenticeship and trainee programs relevant to the Contractor’s
employment needs, especially those programs funded or approved by the
Department of Labor. The Contractor shall provide notice of these programs to
the sources complied under 7b above.

f. Disseminate the Contractor’s EEO policy by providing notice of the policy by
providing notice of the policy to unions and training programs and requesting
their cooperation in assisting the Contractor in meeting its EEO obligations; by
including it in any policy manual and collective bargaining agreement; by
publicizing it in the company newspaper, annual report, etc.; by specific review
of the policy with all management personnel and with all minority and female
employees at least once a year; and by posting the company EEO policy on
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bulletin boards accessible to all employees at each location where construction
work is performed.

Review, at least annually, the company’s EEO policy and affirmative action
obligations under these specifications with all employees having any
responsibility for hiring, assignment, layoff, termination or other employment
decisions including specific review of these items with onsite supervisory
personnel such as Superintendents, General Foremen, etc., prior to the initiation
of construction work at any job site. A written record shall be made and
maintained identifying the time and place of these meetings, persons attending,
subject matter discussed, and disposition of the subject matter.

Disseminate the Contractor’'s EEO policy externally by including it in any
advertising in the news media, specifically including minority and female new
media, and providing written notification to and discussing the Contractor’s EEO
policy with other Contractors and Subcontractors with who the Contractor does
or anticipates doing business.

Direct its recruitment efforts, both oral and written, to minority, female and
community organizations, to schools with minority and female students and to
minority and female recruitment and training organizations serving the
Contractor’s recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of applications for apprenticeship or other
training by any recruitment source, the Contractor shall send written notification
to organizations such as the above, describing the openings, screening
procedures, and tests to be used in the selection process.

Encourage present minority and female employees to recruit other minority
persons and women and, where reasonable, provide after school, summer and
vacation employment to minority and female youth both on the site and in other
areas of a Contractor’s work force.

Validate all tests and other selection requirements where there is an obligation
to do so under 41 CFR part 60-3.

Conduct, at least annually, an inventory and evaluation at least of all minority and
female personnel for promotional opportunities and encourage these employees
to seek or to prepare for, through appropriate training, etc., such opportunities.
Ensure that seniority practices, job classifications, work assignments and other
personnel practices, do not have a discriminatory effect by continually monitoring
all personnel and employment related activities to ensure that the EEO policy and
the Contractor’s obligation under these specifications are being carried out.
Ensure that all facilities and company activities are nonsegregated except that
separate or single-user toilet and necessary changing facilities shall be provided
to assure privacy between the sexes.

Document and maintain a record of all solicitations of offers for subcontracts
from minority and female construction contractors and suppliers, including
circulation of solicitations to minority and female contractor associations and
other business associations.

Conduct a review, at least annually, of all supervisors’ adherence to and
performance under the Contractor’'s EEO policies and affirmative action
obligations.

Contractors are encouraged to participate in voluntary associations which assist in
fulfilling one or more of their affirmative action obligations (7a through p). The efforts of
contractor association, joint contractor-union, contractor-community, or other similar
group of which the contractor is a member and participating may be asserted as fulfilling
any one or more to its obligations under 7a through p of these Specifications provided
that the contractor actively participates in the group, makes every effort to assure that
the group has a positive impact on the employment of minorities and women in the
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

industry, ensures that the concrete benefits of the program are reflected in the
Contractor’s minority and female work force participation, makes a good faith effort to
meet its individual goals and timetables, and can provide access to documentation which
demonstrates the effectiveness of actions taken on behalf to the Contractor. The
obligation to comply, however, is the Contractor’s and failure of such a group to fulfill an
obligation shall not be a defense for the Contractor’s noncompliance.

A single goal for minorities and a separate single goal for women have been established.
The Contractor, however, is required to provide equal employment opportunity and to
take affirmative action for all minority groups, both male and female, and all women, both
minority and non-minority. Consequently, the Contractor may be in violation of the
Executive Order if a particular group is employed in a substantially disparate manner (for
example, even though the Contractor has achieved its goals for women generally, the
Contractor may be in violation of the Executive Order if a specific minority group of
women is underutilized).

The Contractor shall not use the goals and timetables or affirmative action standards to
discriminate against any person because of race, color, religion, sex, or national origin.

The Contractor shall not enter into any Subcontract with any person or firm debarred
from Government contracts pursuant to Executive Order 11246.

The Contractor shall carry out such sanctions and penalties for violation of these
specifications and of the Equal Opportunity Clause, including suspension, termination and
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive
Order 11246, as amended, and its implementing regulations, by the Office of Federal
Contract Compliance Programs. Any Contractor who fails to carry out such sanctions and
penalties shall be in violation of these specifications and Executive Order 11246, as
amended.

The Contractor, in fulfilling its obligations under these specifications, shall implement
specific affirmative action steps, at least as extensive as those standards prescribed in
paragraph 7 of these specifications, so as to achieve maximum results from its efforts to
ensure equal employment opportunity. If the Contract fails to comply with the
requirements to the Executive Order, the implementing regulations, or these
specifications, the Director shall proceed in accordance with 41 CFR 60-4.8.

The Contractor shall designate a responsible official to monitor all employment related
activity to ensure that the company EEO policy is being carried out, to submit reports
relating to the provisions hereof as may be required by the Government and to keep
records. Records shall at least include for each employee the name, address, telephone
numbers, construction trade, union affiliation, if any, employee identification number
when assigned, social security number, race, sex, status (e.g., mechanic, apprentice
trainee, helper, or laborer), dates of changes of status, hours worked per week in the
indicated trade, rate of pay, and locations at which the work was performed. Records shall
be maintained in an easily understandable and retrievable form; however, to the degree
that existing records satisfy this requirement, contractors shall not be required to
maintain separate records.

Nothing herein provided shall be construed as a limitation upon the application of other
laws which establish different standards of compliance or upon the application of
requirements for the hiring of local or other area residents (e.g., those under the Public
Works Employment Act of 1977 and the Community Development Block Grant Program).
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(b) The notice set forth in 41 CFR 60-4.2 and the specifications set forth in 41 CFR 60-4.3 replace the New
Form for Federal Equal Employment Opportunity Bid Conditions for Federal and Federally Assisted
Construction published at 41 FR 32482 and commonly known as the Model Federal EEO Bid Conditions,
and the New Form shall not used after the regulations in 41 CFR part 60-4 become effective.
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40 CFR PART 33

PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES
IN UNITED STATES ENVIRONMENTAL PROTECTION AGENCY PROGRAMS

Subpart C—Good Faith Efforts

§ 33.301 What does this subpart require?

A recipient, including one exempted from applying the fair share objective requirements by § 33.411, is
required to make the following good faith efforts whenever procuring construction, equipment, services
and supplies under an EPA financial assistance agreement, even if it has achieved its fair share objectives
under subpart D of this part:

(a)

(b)

(d)
(e)
(f)

Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable
through outreach and recruitment activities. For Indian Tribal, State and Local and Government
recipients, this will include placing DBEs on solicitation lists and soliciting them whenever they
are potential sources.

Make information on forthcoming opportunities available to DBEs and arrange time frames for
contracts and establish delivery schedules, where the requirements permit, in a way that
encourages and facilitates participation by DBEs in the competitive process. This includes,
whenever possible, posting solicitations for bids or proposals for a minimum of 30 calendar days
before the bid or proposal closing date.

Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs. For Indian Tribal, State and local Government recipients, this will include
dividing total requirements when economically feasible into smaller tasks or quantities to permit
maximum participation by DBEs in the competitive process.

Encourage contracting with a consortium of DBEs when a contract is too large for one of these
firms to handle individually.

Use the services and assistance of the SBA and the Minority Business Development Agency of the
Department of Commerce.

If the prime contractor awards subcontracts, require the prime contractor to take the steps in
paragraphs (a) through (e) of this section.

§ 33.302 Are there any additional contract administration requirements?

(a)

(b)
(c)

(d)

A recipient must require its prime contractor to pay its subcontractor for satisfactory
performance no more than 30 days from the prime contractor’s receipt of payment from the
recipient.

A recipient must be notified in writing by its prime contractor prior to any termination of a DBE
subcontractor for convenience by the prime contractor.

If a DBE subcontractor fails to complete work under the subcontract for any reason, the recipient
must require the prime contractor to employ the six good faith efforts described in § 33.301 if
soliciting a replacement subcontractor.

A recipient must require its prime contractor to employ the six good faith efforts described in §
33.301 even if the prime contractor has achieved its fair share objectives under subpart D of this
part.

§ 33.303 Are there special rules for loans under EPA financial assistance agreements?
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A recipient of an EPA financial assistance agreement to capitalize a revolving loan fund, such as a State
under the CWSRF or DWSRF or an eligible entity under the Brownfields Cleanup Revolving Loan Fund
program, must require that borrowers receiving identified loans comply with the good faith efforts
described in § 33.301 and the contract administration requirements of §3.302. This provision does not
require that such private and nonprofit borrowers expend identified loan funds in compliance with any
other procurement procedures contained in 40 CFR part 30, part 31, or part 35, subpart O, as applicable.

§ 33.304 Must a Native American (either as an individual, organization, Tribe or Tribal Government)
recipient or prime contractor follow the six good faith efforts?

(a) A Native American (either as an individual, organization, corporation, Tribe or Tribal
Government) recipient or prime contractor must follow the six good faith efforts only if doing so
would not conflict with existing Tribal or Federal law, including but not limited to the Indian Self-
Determination and Education Assistance Act (25 U.S.C. 450e), which establishes, among other
things, that any federal contract, subcontract, grant, or subgrant awarded to Indian organizations
or for the benefit of Indians, shall require preference in the award of subcontracts and subgrants
to Indian organizations and to Indian-owned economic enterprises.

(b) Tribal organizations awarded an EPA financial assistance agreement have the ability to solicit and
recruit Indian organizations and Indian-owned economic enterprises and give them preference
in the award process prior to undertaking the six good faith efforts. Tribal governments with
promulgated tribal laws and regulations concerning the solicitation and recruitment of Native-
owned and other minority business enterprises, including women-owned business enterprises,
have the discretion to utilize these tribal laws and regulations in lieu of the six good faith efforts.
If the effort to recruit Indian organizations and Indian-owned economic enterprises is not
successful, then the recipient must follow the six good faith efforts. All tribal recipients still must
retain records documenting compliance in accordance with § 33.501 and must report to EPA on
their accomplishments in accordance with § 33.502.

(c) Any recipient, whether or not Native American, of an EPA financial assistance agreement for the
benefit of Native Americans, is required to solicit and recruit Indian organizations and Indian-
owned economic enterprises and give them preference in the award process prior to undertaking
the six good faith efforts. If the efforts to solicit and recruit Indian organizations and Indian-
owned economic enterprises is not successful, then the recipient must follow the six good faith
efforts.

(d) Native Americans are defined in § 33.103 to include American Indians, Eskimos, Aleuts and Native
Hawaiians.
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Appendix D.

MEMORANDUM

SUBJECT: Implementation of American Iron and Steel provisions of P.L. 113-76, Consolidated

Appropriations Act, 2014

FROM: Andrew Sawyers, Director
Office of Wastewater Management (4201M)

Peter Grevatt, Director
Office of Ground Water and Drinking Water (4601M)

TO: Water Management Division Directors
Regions | - X

P.L. 113-76, Consolidated Appropriations Act, 2014 (Act), includes an “American Iron and Steel (AIS)”
requirement in section 436 that requires Clean Water State Revolving Loan Fund (CWSRF) and Drinking
Water State Revolving Loan Fund (DWSRF) assistance recipients to use iron and steel products that are
produced in the United States for projects for the construction, alteration, maintenance, or repair of a
public water system or treatment works if the project is funded through an assistance agreement
executed beginning January 17, 2014 (enactment of the Act), through the end of Fiscal Year 2014.

Section 436 also sets forth certain circumstances under which EPA may waive the AIS requirement.
Furthermore, the Act specifically exempts projects where engineering specifications and plans were
approved by a State agency prior to January 17, 2014.

The approach described below explains how EPA will implement the AlS requirement. The first section is
in the form of questions and answers that address the types of projects that must comply with the AIS
requirement, the types of products covered by the AlS requirement, and compliance. The second section
is a step-by-step process for requesting waivers and the circumstances under which waivers may be
granted.

16 — AppendixD - 1



Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project ENABLE No.: XX-XXX OSG Rev 00

Implementation

The Act states:

Sec. 436. (a)
(1) None of the funds made available by a State water pollution control revolving fund as
authorized by title VI of the Federal Water Pollution Control Act (33 U.S.C. 1381 et seq.) or made
available by a drinking water treatment revolving loan fund as authorized by section 1452 of the
Safe Drinking Water Act (42 U.S.C. 300j—12) shall be used for a project for the construction,
alteration, maintenance, or repair of a public water system or treatment works unless all of the
iron and steel products used in the project are produced in the United States.
(2) In this section, the term “iron and steel products” means the following products made
primarily of iron or steel: lined or unlined pipes and fittings, manhole covers and other municipal
castings, hydrants, tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced
precast concrete, and construction materials.

(b) Subsection (a) shall not apply in any case or category of cases in which the Administrator of the
Environmental Protection Agency (in this section referred to as the “Administrator”’) finds that—
(1) applying subsection (a) would be inconsistent with the public interest;
(2) iron and steel products are not produced in the United States in sufficient and reasonably
available quantities and of a satisfactory quality; or
(3) inclusion of iron and steel products produced in the United States will increase the cost of the
overall project by more than 25 percent.

(c) If the Administrator receives a request for a waiver under this section, the Administrator shall make
available to the public on an informal basis a copy of the request and information available to the
Administrator concerning the request, and shall allow for informal public input on the request for at
least 15 days prior to making a finding based on the request. The Administrator shall make the request
and accompanying information available by electronic means, including on the official public Internet
Web site of the Environmental Protection Agency.

(d) This section shall be applied in a manner consistent with United States obligations under
international agreements.

(e) The Administrator may retain up to 0.25 percent of the funds appropriated in this Act for the Clean
and Drinking Water State Revolving Funds for carrying out the provisions described in subsection
(a)(1) for management and oversight of the requirements of this section.

(f) This section does not apply with respect to a project if a State agency approves the engineering

plans and specifications for the project, in that agency’s capacity to approve such plans and
specifications prior to a project requesting bids, prior to the date of the enactment of this Act.
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The following questions and answers provide guidance for implementing and complying with the AIS
requirements:

Project Coverage

What classes of projects are covered by the AlS requirement?

All treatment works projects funded by a CWSRF assistance agreement, and all public water system
projects funded by a DWSRF assistance agreement, from the date of enactment through the end of Fiscal
Year 2014. The AIS requirements apply to the entirety of the project, no matter when construction begins
or ends. Additionally, the AIS requirements apply to all parts of the project, no matter the source of
funding.

Covered Iron and Steel Products

What is an iron or steel product?

For purposes of the CWSRF and DWSRF projects that must comply with the AlS requirement, an iron or
steel product is one of the following made primarily of iron or steel that is permanently incorporated into
the public water system or treatment works:

Lined or unlined pipes or fittings;

Manhole Covers;

Municipal Castings (defined in more detail below);
Hydrants;

Tanks;

Flanges;

Pipe clamps and restraints;

Valves;

Structural steel (defined in more detail below);
Reinforced precast concrete; and

Construction materials (defined in more detail below).

What does the term ‘primarily iron or steel’ mean?

‘Primarily iron or steel’ places constraints on the list of products above. For one of the listed products to
be considered subject to the AIS requirements, it must be made of greater than 50% iron or steel,
measured by cost. The cost should be based on the material costs.

Can you provide an example of how to perform a cost determination?

For example, the iron portion of a fire hydrant would likely be the bonnet, body and shoe, and the cost
then would include the pouring and casting to create those components. The other material costs would
include non-iron and steel internal workings of the fire hydrant (i.e., stem, coupling, valve, seals, etc.).
However, the assembly of the internal workings into the hydrant body would not be included in this cost
calculation. If one of the listed products is not made primarily of iron or steel, United States (US)
provenance is not required. An exception to this definition is reinforced precast concrete, which is
addressed in a later question.
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If a product is composed of more than 50% iron or steel, but is not listed in the above list of items, must
the item be produced in the US? Alternatively, must the iron or steel in such a product be produced in
the US?

The answer to both question is no. Only items on the above list must be produced in the US. Additionally,
the iron or steel in a non-listed item can be sourced from outside the US.

What is the definition of steel?

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may
include other elements. Metallic elements such as chromium, nickel, molybdenum, manganese, and
silicon may be added during the melting of steel for the purpose of enhancing properties such as corrosion
resistance, hardness, or strength. The definition of steel covers carbon steel, alloy steel, stainless steel,
tool steel and other specialty steels.

What does ‘produced in the United States’ mean?

Production in the United States of the iron or steel products used in the project requires that all
manufacturing processes, including application of coatings, must take place in the United States, with the
exception of metallurgical processes involving refinement of steel additives. All manufacturing processes
includes processes such as melting, refining, forming, rolling, drawing, finishing, fabricating and coating.
Further, if a domestic iron and steel product is taken out of the US for any part of the manufacturing
process, it becomes foreign source material. However, raw materials such as iron ore, limestone and iron
and steel scrap are not covered by the AIS requirement, and the material(s), if any, being applied as a
coating are similarly not covered. Non-iron or steel components of an iron and steel product may come
from non-US sources. For example, for products such as valves and hydrants, the individual non-iron and
steel components do not have to be of domestic origin.

Are the raw materials used in the production of iron or steel required to come from US sources?
No, raw materials, such as iron ore, limestone, scrap iron, and scrap steel, can come from non-US sources.

If an above listed item is primarily made of iron or steel, but is only at the construction site temporarily,
must such an item be produced in the US?

No. Only the above listed products made primarily of iron or steel, permanently incorporated into the
project must be produced in the US. For example trench boxes or scaffolding or equipment, which are
removed from the project site upon completion of the project, are not required to be made of U.S. Iron
or Steel.
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What is the definition of ‘municipal castings’?

Municipal castings are cast iron or steel infrastructure products that are melted and cast. They typically
provide access, protection, or housing for components incorporated into utility owned drinking water,
storm water, wastewater, and surface infrastructure. They are typically made of grey or ductile iron, or
steel. Examples of municipal castings are:

Access Hatches;

Ballast Screen;

Benches (Iron or Steel);

Bollards;

Cast Bases;

Cast Iron Hinged Hatches, Square and Rectangular;
Cast Iron Riser Rings;

Catch Basin Inlet;

Cleanout/Monument Boxes;

Construction Covers and Frames;

Curb and Corner Guards;

Curb Openings;

Detectable Warning Plates;

Downspout Shoes (Boot, Inlet);

Drainage Grates, Frames and Curb Inlets;
Inlets;

Junction Boxes;

Lampposts;

Manhole Covers, Rings and Frames, Risers;
Meter Boxes;

Steel Hinged Hatches, Square and Rectangular;
Steel Riser Rings;

Trash receptacles;

Tree Grates;

Tree Guards;

Trench Grates; and

Valve Boxes, Covers and Risers.

What is ‘structural steel’?

Structural steel is rolled flanged shapes, having at least one dimension of their cross-section 3 inches or
greater, which are used in the construction of bridges, buildings, ships, railroad rolling stock, and for
numerous other constructional purposes. Such shapes are designated as wide-flange shapes, standard I-
beams, channels, angles, tees and zees. Other shapes include H-piles, sheet piling, tie plates, cross ties,
and those for other special purposes.
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What is a ‘construction material’ for purposes of the AlS requirement?

Construction materials are those articles, materials, or supplies made primarily of iron and steel, that are
permanently incorporated into the project, not including mechanical and/or electrical components,
equipment and systems. Some of these products may overlap with what is also considered “structural
steel”. This includes, but is not limited to, the following products: wire rod, bar, angles, concrete
reinforcing bar, wire, wire cloth, wire rope and cables, tubing, framing, joists, trusses, fasteners (i.e., nuts
and bolts), welding rods, decking, grating, railings, stairs, access ramps, fire escapes, ladders, wall panels,
dome structures, roofing, ductwork, surface drains, cable hanging systems, manhole steps, fencing and
fence tubing, guardrails, doors, gates, and screens.

What is not considered a ‘construction material’ for purposes of the AlS requirement?

Mechanical and electrical components, equipment and systems are not considered construction
materials. Mechanical equipment is typically that which has motorized parts and/or is powered by a
motor. Electrical equipment is typically any machine powered by electricity and includes components that
are part of the electrical distribution system.

The following examples (including their appurtenances necessary for their intended use and operation)
are NOT considered construction materials: pumps, motors, gear reducers, drives (including variable
frequency drives (VFDs)), electrical/pneumatic/manual accessories used to operate valves (such as
electric valve actuators), mixers, gates, motorized screens (such as traveling screens), blowers/aeration
equipment, compressors, meters, sensors, controls and switches, supervisory control and data acquisition
(SCADA), membrane bioreactor systems, membrane filtration systems, filters, clarifiers and clarifier
mechanisms, rakes, grinders, disinfection systems, presses (including belt presses), conveyors, cranes,
HVAC (excluding ductwork), water heaters, heat exchangers, generators, cabinetry and housings (such as
electrical boxes/enclosures), lighting fixtures, electrical conduit, emergency life systems, metal office
furniture, shelving, laboratory equipment, and analytical instrumentation, and dewatering equipment.

If the iron or steel is produced in the US, may other steps in the manufacturing process take place
outside of the US, such as assembly?

No. Production in the US of the iron or steel used in a listed product requires that all manufacturing
processes must take place in the United States, except metallurgical processes involving refinement of
steel additives.

What processes must occur in the US to be compliant with the AIS requirement for reinforced precast
concrete?

While reinforced precast concrete may not be at least 50% iron or steel, in this particular case, the
reinforcing rebar must be produced in the US and meet the same standards as for any other iron or steel
product. Additionally, the casting of the concrete product must take place in the US. The cement and other
raw materials used in concrete production are not required to be of domestic origin.

If the reinforced concrete is cast at the construction site, the reinforcing rebar is considered to be a
construction material and must be produced in the US.
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Compliance

How should an assistance recipient document compliance with the AIS requirement?
In order to ensure compliance with the AIS requirement, specific AlS contract language must be included
in each contract, starting with the assistance agreement, all the way down to the purchase agreements.

EPA recommends the use of a step certification process, similar to one used by the Federal Highway
Administration. The step certification process is a method to ensure that producers adhere to AlS
requirements and assistance recipients can verify that products comply with the AlS requirement. The
process also establishes accountability and better enables States to take enforcement actions against
violators.

Step certification creates a paper trail which documents the location of the manufacturing process
involved with the production of steel and iron materials. A step certification is a process under which each
handler (supplier, fabricator, manufacturer, processor, etc.) of the iron and steel products certifies that
their step in the process was domestically performed. Each time a step in the manufacturing process takes
place, the manufacturer delivers its work along with a certification of its origin. A certification can be quite
simple. Typically, it includes the name of the manufacturer, the location of the manufacturing facility
where the product or process took place (not its headquarters), a description of the product or item being
delivered, and a signature by a manufacturer’s responsible party. Attached, as Attachment 3, is a sample
certification. These certifications should be collected and maintained by the assistance recipients.

Alternatively, the final manufacturer that delivers the iron or steel product to either the worksite, vendor,
or contractor, may provide a certification asserting that all manufacturing processes occurred in the US.
While this type of certification may be acceptable, it may not provide the same degree of assurance.
Additional documentation may be needed if the certification is lacking important information. Step
certification is the best practice.

How should a State ensure assistance recipients are complying with the AIS requirement?

States should, as a best practice, conduct site visits of projects during construction and review
documentation demonstrating proof of compliance which the assistance recipient has gathered.
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What happens if a State or EPA finds a non-compliant iron and/or steel product permanently
incorporated in the project?

If a potentially noncompliant product is identified, the State should notify the assistance recipient of the
apparent unauthorized use of a non-domestic component, including a proposed corrective action, and
should be given the opportunity to reply. If unauthorized use is confirmed, the State can take one or more
of the following actions: request a waiver where appropriate; require the removal of the non-domestic
item; or withhold payment for all or part of the project. Only EPA can issue waivers to authorize the use
of a non-domestic item. EPA may use remedies available to it under the Clean Water Act, the Safe Drinking
Water Act, and 40 CFR part 31 grant regulations in the event of a violation of a grant term and condition.

It is recommended that the State work collaboratively with EPA to determine the appropriate corrective
action, especially in cases where the State is the one who identifies the item in noncompliance or there is
a disagreement with the assistance recipient.

If fraud, waste, abuse, or any violation of the law is suspected, the Office of Inspector General (OIG) should
be contacted immediately. The 0IG can be reached at
1 (888) 546-8740 or OIG_Hotline@epa.gov. More information can be found at this website:
http://www.epa.gov/oig/hotline.htm.

How do international trade agreements affect the implementation of the AIS requirements?

The AIS provision applies in a manner consistent with United States obligations under international
agreements. Typically, these obligations only apply to direct procurement by the entities that are
signatories to such agreements. In general, SRF assistance recipients are not signatories to such
agreements, so these agreements have no impact on this AlS provision. In the few instances where such
an agreement applies to a municipality, that municipality is under the obligation to determine its
applicability and requirements and document the actions taken to comply for the State.

Waiver Process

The statute permits EPA to issue waivers for a case or category of cases where EPA finds (1) that applying
these requirements would be inconsistent with the public interest;
(2) iron and steel products are not produced in the US in sufficient and reasonably available quantities
and of a satisfactory quality; or (3) inclusion of iron and steel products produced in the US will increase
the cost of the overall project by more than 25 percent.

In order to implement the AIS requirements, EPA has developed an approach to allow for effective and
efficient implementation of the waiver process to allow projects to proceed in a timely manner. The
framework described below will allow States to apply for waivers of the AlS requirement directly to EPA
Headquarters. Pursuant to the Act, EPA has the responsibility to make findings as to the issuance of
waivers to the AIS requirements.
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Definitions

The following terms are critical to the interpretation and implementation of the AIS requirements and
apply to the process described in this memorandum:

Reasonably Available Quantity: The quantity of iron or steel products is available or will be available at
the time needed and place needed, and in the proper form or specification as specified in the project
plans and design.

Satisfactory Quality: The quality of iron or steel products, as specified in the project plans and designs.

Assistance Recipient: A borrower or grantee that receives funding from a State CWSRF or DWSRF program.

Step-By-Step Waiver Process

Application by Assistance Recipient

Each local entity that receives SRF water infrastructure financial assistance is required by section 436 of
the Act to use American made iron and steel products in the construction of its project. However, the
recipient may request a waiver. Until a waiver is granted by EPA, the AlS requirement stands, except as
noted above with respect to municipalities covered by international agreements.

The waiver process begins with the SRF assistance recipient. In order to fulfill the AIS requirement, the
assistance recipient must in good faith design the project (where applicable) and solicit bids for
construction with American made iron and steel products. It is essential that the assistance recipient
include the AIS terms in any request for proposals or solicitations for bids, and in all contracts. The
assistance recipient may seek a waiver at any point before, during, or after the bid process, but before
installation of the product, if one or more of the following three conditions is met:

1. Applying the American Iron and Steel requirements of the Act would be inconsistent with the
public interest;

2. Iron and steel products are not produced in the United States in sufficient and reasonably
available quantities and of a satisfactory quality; or

3. Inclusion of iron and steel products produced in the United States will increase the cost of the

overall project by more than 25 percent.
Proper and sufficient documentation must be provided by the assistance recipient. A checklist detailing

the types of information required for a waiver to be processed is attached as
Attachment 1.
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Additionally, it is strongly encouraged that assistance recipients hold pre-bid conferences with potential
bidders. A pre-bid conference can help to identify iron and steel products needed to complete the project
as described in the plans and specifications that may not be available from domestic sources. It may also
identify the need to seek a waiver prior to bid, and can help inform the recipient on compliance options.

In order to apply for a project waiver, the assistance recipient should email the request in the form of a
Word document (.doc) to the State SRF Engineer. The State SRF designee will review the application for
the waiver and determine whether the necessary information has been included. Once the waiver
application is complete, the State designee will forward the application to either of two email addresses.
For CWSRF waiver requests, please send the application to: cwsrfwaiver@epa.gov. For DWSRF waiver
requests, please send the application to: dwsrfwaiver@epa.gov.

Evaluation by EPA

After receiving an application for waiver of the AIS requirements, EPA Headquarters will publish the
request on its website for 15 days and receive informal comment. EPA Headquarters will then use the
checklist in Attachment 2 to determine whether the application properly and adequately documents and
justifies the statutory basis cited for the waiver — that it is quantitatively and qualitatively sufficient —and
to determine whether or not to grant the waiver.

In the event that EPA finds that adequate documentation and justification has been submitted, the
Administrator may grant a waiver to the assistance recipient. EPA will notify the State designee that a
waiver request has been approved or denied as soon as such a decision has been made. Granting such a
waiver is a 3-step process:

1. Posting — After receiving a complete application for a waiver, EPA is required to publish the
application and all material submitted with the application on EPA’s website for 15 days. During
that period, the public will have the opportunity to review the request and provide informal

comment to EPA. The website can be found at:
http://water.epa.grants_funding/aisrequirement.cfm
2. Evaluation — After receiving an application for waiver of the AlS requirements, EPA Headquarters

will use the checklist in Attachment 2 to determine whether the application properly and
adequately documents and justifies the statutory basis cited for the waiver — that it is
guantitatively and qualitatively sufficient — and to determine whether or not to grant the waiver.

3. Signature of waiver approval by the Administrator or another agency official with delegated
authority — as soon as the waiver is signed and dated, EPA will notify the State SRF program, and
post the signed waiver on our website. The assistance recipient should keep a copy of the signed
waiver in its project files.
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Public Interest Waivers

EPA has the authority to issue public interest waivers. Evaluation of a public interest waiver request may
be more complicated than that of other waiver requests so they may take additional time for a decision
to be made. An example of a public interest waiver that might be issued could be for a community that
has standardized on a particular type or manufacturer of a valve because of its performance to meet their
specifications. Switching to an alternative valve may require staff to be trained on the new equipment
and additional spare parts would need to be purchased and stocked, existing valves may need to be
unnecessarily replaced, and portions of the system may need to be redesigned. Therefore, requiring the
community to install an alternative valve would be inconsistent with public interest.

EPA also has the authority to issue a public interest waiver that covers categories of products that might
apply to all projects.

EPA reserves the right to issue national waivers that may apply to particular classes of assistance
recipients, particular classes of projects, or particular categories of iron or steel products. EPA may
develop national or (U.S. geographic) regional categorical waivers through the identification of similar
circumstances in the detailed justifications presented to EPA in a waiver request or requests. EPA may
issue a national waiver based on policy decisions regarding the public’s interest or a determination that a
particular item is not produced domestically in reasonably available quantities or of a sufficient quality. In
such cases, EPA may determine it is necessary to issue a national waiver.

If you have any questions concerning the contents of this memorandum, you may contact us, or have your
staff contact Jordan Dorfman, Attorney-Advisor, State Revolving Fund Branch, Municipal Support Division,
at dorfman.jordan@epa.gov or (202) 564-0614 or Kiri Anderer, Environmental Engineer, Infrastructure
Branch, Drinking Water Protection Division, at anderer.kirsten@epa.gov or (202) 564-3134.
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Items

Notes

General

e Waiver request includes the following information:

Description of the foreign and domestic construction
materials

Unit of measure

Quantity

Price

Time of delivery or availability

Location of the construction project

Name and address of the proposed supplier

A detailed justification for the use of foreign construction
materials

e Waiver request was submitted according to the instructions in the
memorandum

e Assistance recipient made a good faith effort to solicit bids for
domestic iron and steel products, as demonstrated by language in
requests for proposals, contracts, and communications with the
prime contractor

Cost

e Waiver request includes the following information:

Comparison of overall cost of project with domestic iron
and steel products to overall cost of project with foreign
iron and steel products

Relevant excerpts from the bid documents used by the
contractors to complete the comparison

Supporting documentation indicating that the contractor
made a reasonable survey of the market, such as a
description of the process for identifying suppliers and a list
of contacted suppliers
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Availability
e Waiver request includes the following supporting documentation
necessary to demonstrate the availability, quantity, and/or quality
of the materials for which the waiver is requested:

— Supplier information or pricing information from a
reasonable number of domestic suppliers indicating
availability/delivery date for construction materials

— Documentation of the assistance recipient’s efforts to find
available domestic sources, such as a description of the
process for identifying suppliers and a list of contacted
suppliers.

— Project schedule

— Relevant excerpts from project plans, specifications, and
permits indicating the required quantity and quality of
construction materials

e Waiver request includes a statement from the prime contractor
confirming the non-availability of the domestic construction
materials for which the waiver is sought

e Has the State received other waiver requests for the materials
described in this waiver request, for comparable projects?
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Attachment 2: EPA HQ Review Checklist for Waiver Request

Instructions: To be completed by EPA. Review all waiver requests using the questions in the checklist, and
mark the appropriate box as Yes, No or N/A. Marks that fall inside the shaded boxes may be grounds for
denying the waiver. If none of your review markings fall into a shaded box, the waiver is eligible for
approval if it indicates that one or more of the following conditions applies to the domestic product for
which the waiver is sought:

1. The iron and/or steel products are not produced in the United States in sufficient and reasonably
available quantities and of a satisfactory quality.
2. The inclusion of iron and/or steel products produced in the United States will increase the cost of

the overall project by more than 25 percent.

Review Items Yes | No | N/A | Comments

Cost

e Does the waiver request include the following information?

— Comparison of overall cost of project with domestic iron and
steel products to overall cost of project with foreign iron and
steel products

— Relevant excerpts from the bid documents used by the
contractors to complete the comparison

— A sufficient number of bid documents or pricing information
from domestic sources to constitute a reasonable survey of the
market

e Does the Total Domestic Project exceed the Total Foreign Project
Cost by more than 25%?

Availability

e Does the waiver request include supporting documentation
sufficient to show the availability, quantity, and/or quality of the
iron and/or steel product for which the waiver is requested?

— Supplier information or other documentation indicating
availability/delivery date for materials

— Project schedule

— Relevant excerpts from project plans, specifications, and
permits indicating the required quantity and quality of
materials

e Does supporting documentation provide sufficient evidence that
the contractors made a reasonable effort to locate domestic
suppliers of materials, such as a description of the process for
identifying suppliers and a list of contacted suppliers?

e Based on the materials delivery/availability date indicated in the
supporting documentation, will the materials be unavailable when
they are needed according to the project schedule? (By item, list
schedule date and domestic delivery quote date or other relevant
information)

e |s EPA aware of any other evidence indicating the non-availability
of the materials for which the waiver is requested? Examples
include:
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— Multiple waiver requests for the materials described in this
waiver request, for comparable projects in the same State
— Multiple waiver requests for the materials described in this
waiver request, for comparable projects in other States
— Correspondence with construction trade associations
indicating the non-availability of the materials
e Arethe available domestic materials indicated in the bid documents
of inadequate quality compared those required by the project
plans, specifications, and/or permits?
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Attachment 3: Sample Certification for Step Certification Process

The following information is provided as a sample letter of step certification for Buy America compliance.
Documentation must be provided on company letterhead.

Date
Company Name

Company Address
City, State Zip

Subject: Buy America Step Certification for Project (XXXXX-XXXXXXA)

I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.) process
for (manufacturing or fabricating) the following products and/or materials shipped or provided for the
subject project is in full compliance with the American Iron and Steel requirement as mandated in EPA’s
State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXxXx
3. XXxX

If any of the above compliance statements change while providing material to this project we will
immediately notify the prime contractor and the engineer.

Signed by company representative
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The following information is provided as a sample letter of certification for Buy America compliance.
Documentation must be provided on company letterhead.

Date
Company Name

Company Address
City, State Zip

Subject: Buy America Certification for Project (XXXXX-XXXXXXA)

I, (company representative), certify that the following products and/or materials shipped/provided to the
subject project are in full compliance with the American Iron and Steel requirement as mandated in EPA’s
State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXXx
3. XxXxx

If any of the above compliance statements change while providing material to this project we will
immediately notify the prime contractor and the engineer.

Signed by company representative
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Appendix E EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTO N, D. C. 205 03

October 25, 2023

THE DIRECTOR

M-24-02

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Shalanda D.Young OVM B (/..,-&)

SUBJECT:Implementation Guidance on Application of Buy America Preference in Federal
Financial Assistance Programs for Infrastructure

This memorandum provides supplemental implementation guidance to Federal agencies
on: (1) the application of a Buy America preference’ to Federal financial assistance programs for
infrastructure; and (2) the process for waiving such a Buy America preference — including the
circumstances under which waivers may be justified as consistent with applicable law and policy.?
This memorandum rescinds and replaces Office of Management and Budget (OMB)
Memorandum M-22-11. In addition, this memorandum removes direct conflicts between the
earlier Memorandum M-22-11 and subsequent guidance issued by OMB in part 184 of Title 2 of
the Code of Federal Regulations (“CFR”).3 This memorandum also provides updated guidance on
a limited number of topics — including the waiver process — which modifies earlier guidance
provided by OMB in Memorandum M-22-11. To the extent that any guidance provided in this
memorandum conflicts with guidance in 2 CFR part 184, the guidance in part 184 prevails.

On November 15, 2021, President Biden signed into law the Infrastructure Investmentand
Jobs Act (“llJA”), Pub. L. No. 117-58, which includes the Build America, Buy America Act (“BABA”).
Pub. L. No. 117-58, §§ 70901-27. BABA strengthens Buy America preferences associated with
Federal financial assistance for infrastructure and will bolster America’s industrial base, protect
national security, and support high-paying jobs. BABA requires that the head of each covered
Federal agency® must ensure that none of the funds made available for a Federal financial
assistance program for infrastructure are obligated for a project unless all of the iron, steel,
manufactured products, and construction materials used in the project are produced in the
United States.’

BABA affirms, consistent with Executive Order 14005, Ensuring the Future Is Made in All of
America by All of America’s Workers (“the Executive Order”), this Administration’s priority to

12 CFR 184.3.

22 CFR 184.7; Executive Order 14005, “Ensuring the Future Is Made in All of America by All of America's Workers,” 86
FR 7475 (Jan. 28, 2021).

388 FR 57750 (Aug. 23, 2023).

4 For the purposes of this guidance, the terms “Federal agency” and “agency” mean any authority of the United
States that is an “agency” (as defined in section 3502 of title 44, United States Code), other than an independent
regulatory agency (as defined in that section). IlJA, § 70912(3).

S11JA, § 70914(a).
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I1.

“use terms and conditions of Federal financial assistance awards to maximize the use of goods,
products, and materials produced in, and services offered in, the United States.”®

On April 18, 2022, OMB issued Memorandum M-22-11, “Initial Implementation
Guidance on Application of Buy America Preference in Federal Financial Assistance
Programs for Infrastructure.” Memorandum M-22-11 provided initial implementation
guidance to Federal agencies on the application of the Buy America preference to Federal
financial assistance programs for infrastructure, the Buy America waiver process, and other
topics.

On August 23, 2023, OMB issued a Notification of Final Guidance revising title 2 of the
Code of Regulations (“CFR”) to add a new part 184 and revise section 200.322.” Part 184
provides guidance to Federal agencies on how to apply the “Buy America” preference set forth
in BABA to Federal awards for infrastructure projects.® The revised section 200.322 clarifies
existing provisions within part 200 on domestic preferences for procurements made under
Federal financial assistance awards, and specifies that Federal agencies providing Federal
financial assistance for infrastructure projects must implement the Buy America preferences
set forth in 2 CFR part 184.° OMB issues this memorandum to provide Federal agencies with
supplemental guidance on implementing BABA and 2 CFR part 184.

Rescission of OMB Memorandum M-22-11

This memorandum rescinds and replaces OMB Memorandum M-22-11. OMB’s primary
guidance related to implementation of BABA is contained in 2 CFR part 184. This memorandum
summarizes certain aspects of 2 CFR part 184, and provides supplemental guidance for
infrastructure projects subject to BABA. Federal agencies should refer to 2 CFR 184.2 for the
effective date and applicability of part 184.1°

Scope

In 2 CFR part 184, OMB identifies a limited set of infrastructure projects that will remain
subject to certain requirements established in Memorandum M-22-11. See 2 CFR 184.2(b)-(c). For
such projects, refer to Appendix Il for applicable requirements originally contained in
Memorandum M-22-11.

This memorandum modifies the guidance in Section VIl of OMB Memorandum M-22-11 on
“Issuing Buy America Waivers” for all infrastructure projects, including both projects subject to part
184 of 2 CFR and projects subject to the requirements of the rescinded OMB Memorandum
M-22-11. Thus, Section VI of this Memorandum, entitled “Issuing Buy America Waivers,” is the
effective OMB guidance on waivers for all infrastructure projects subject to BABA.

ITII. Summary of 2 CFR part 184

6Exec. Order No. 14005 (see footnote 1).
7See 88 FR 57750 (Aug. 23, 2023).

811JA § 70912(a)(5)(7).

9See 88 FR 57750 (Aug. 23, 2023).

102 CFR 184.2(b).
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2 CFR part 184 includes definitions for key terms, including iron or steel products,
manufactured products, construction materials, and materials identified in section 70917(c) of
BABA (section 70917(c) materials). These definitions at 2 CFR 184.3 provide a common system
for Federal agencies to distinguish between the product categories established under the
statutory text in BABA.

2 CFR 184.4(c)-(d) provides guidance on the meaning of infrastructure under BABA. Section
184.4(c) explains that “infrastructure” encompasses public infrastructure projects in the United
States. The term includes, at a minimum, the structures, facilities, and equipment for roads,
highways, and bridges; public transportation; dams, ports, harbors, and other maritime facilities;
intercity passenger and freight railroads; freight and intermodal facilities; airports; water
systems, including drinking water and wastewater systems; electrical transmission facilities and
systems; utilities; broadband infrastructure; and buildings and real property; and structures,
facilities, and equipment that generate, transport, and distribute energy including electric vehicle
(EV) charging.

OMB also provides a definition of “infrastructure project” at 2 CFR 184.3. Section 184.4(d)
explains that Federal agencies should interpret the term “infrastructure” broadly and consider
the description provided in section 184.4(c) as illustrative and not exhaustive. Section 184.4(d)
also explains that, when determining if a particular construction project of a type not listed in
section 184.4(c) constitutes “infrastructure,” agencies should consider whether the project will
serve a public function, including whether the project is publicly owned and operated, privately
operated on behalf of the public, or is a place of public accommodation, as opposed to a project
that is privately owned and not open to the public. Through this memorandum, OMB notes that
projects with the former “public” qualities have greater indicia (or distinguishing features) of
“infrastructure,” while projects with the latter “private” quality have fewer. As a result, projects
consisting solely of the purchase, construction, or improvement of a private home for personal
use, for example, would not constitute a public infrastructure project for purposes of BABA.
Federal agencies are strongly encouraged to consult with OMB when making such
determinations or if they are uncertain about the applicability of this guidance to any particular
infrastructure program.

2 CFR part 184 also includes —

e Information on the applicability and effective date of part 184 (2 CFR 184.2);

e Information on the non-applicability of part 184 to certain existing Buy America
preferences implemented by Federal agencies (2 CFR 184.2(a));

e Guidance on the applicability of the Buy America preference to
infrastructure projects and including the preference in Federal awards (2
CFR 184.4(a)-(b));

e Guidance on categorizing articles, materials, and supplies into the
appropriate category (2 CFR 184.4(e));

e Guidance on applying the Buy America preference by category (2 CFR 184.4(f));

e Guidance for determining the cost of components of manufactured products (2
CFR 184.5);

e Standards that define “all manufacturing processes” in the case of
construction materials (2 CFR 184.6);
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e Guidance on proposing and issuing Buy America waivers (2 CFR 184.7);
e Guidance on how Federal agencies should allow recipients to request waivers
(2 CFR 184.7); and

e Guidance on exemptions to the Buy America preference (2 CFR 184.8).

IV. Guidance on Applicability to Federal Financial Assistance Programs

The Buy America preference under BABA and 2 CFR part 184 applies to all Federal financial
assistance as defined in 2 CFR 200.1 or successor regulations!! — whether or not funded through
JA — where funds are appropriated or otherwise made available and used for a project for
infrastructure. See 2 CFR 184.2(a), 200.1, and 200.322(c). For the purposes of this memorandum,
Federal financial assistance means assistance that non-Federal entities receive or administer in the
form of grants, cooperative agreements, non-cash contributions or donations of property, direct
assistance, loans, loan guarantees, and other types of financial assistance. The term “non-Federal
entity” includes States, local governments, territories, Indian tribes, Institutions of Higher
Education (IHE), and nonprofit organizations.*?

For purposes of this guidance, for-profit organizations are not considered non-Federal
entities. However, this guidance does not alter legal authorities that agencies may have to include
the Buy America preference, or other domestic content requirements, in awards of Federal financial
assistance issued to for-profit organizations. Federal agencies may consider applying this guidance
to for-profit entities consistent with their legal authorities. For example, 2 CFR 200.101(a)(2) allows
Federal agencies to apply certain subparts of part 200 to for-profit entities. See also the discussion
of for-profit entities in the preamble for 2 CFR part 184; and discussion below in this memorandum
on requirements that “flow down” to “subrecipients.”

A Buy America preference only applies to articles, materials, and supplies that are
consumed in, incorporated into, or affixed to an infrastructure project. As such, it does not apply
to tools, equipment, and supplies, such as temporary scaffolding brought to the construction
site and removed at or before the completion of the infrastructure project. Nor does a Buy
America preference apply to equipment and furnishings, such as movable chairs, desks, and
portable computer equipment, that are used at or within the finished infrastructure project, but
are not an integral part of the structure or permanently affixed to the infrastructure project.

A Buy America preference only applies to the iron and steel, manufactured products, and
construction materials incorporated into an infrastructure project receiving a Federal award. If an
agency has determined that no funds from a particular project receiving a Federal award will be
used for infrastructure, a Buy America preference does not apply to that project. A Buy America
preference does not apply to non-infrastructure components or expenditures under an
infrastructure project receiving a Federal award.

A Buy America preference applies to an entire infrastructure project, even if it is funded
by both Federal and non-Federal funds under one or more awards. In other words, if an

11])JA § 70912(4)(A)
125ee 2 C.F.R. § 200.1.
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infrastructure project receives a Federal award, the Buy America preferences applies to both
the Federal funds and non-Federal funds used for the infrastructure project.

Part 184 clarifies that it does not apply to a Buy America preference meeting or exceeding
the requirements of section 70914 of BABA applied by a Federal agency to Federal awards for
infrastructure projects before November 15, 2021 (when IIJA was signed into law). Federal
agencies must make necessary changes to come into compliance with BABA’s requirements,
unless such agencies have policies and provisions that already meet or exceed the standards
required by BABA. For example, a program in which the standards for iron and steel already meet
the standards in BABA may nevertheless be required to adopt new standards for manufactured
products and construction materials. Maintaining current policies where appropriate avoids
unnecessary disruption to programs, or elements of programs, that already meet or exceed BABA
requirements. For additional information, see 2 CFR 184.2(a) and associated discussion of that
section in the preamble to the final guidance.

Unless the Federal award specifically indicates otherwise, subawards should conform to the
terms and conditions of the Federal award from which they flow.* For example, if a Federal agency
obligates an award to a State government as a direct recipient, and the State issues a subaward to
a for-profit entity to carry out the project as a subrecipient, then the Buy America preference
requirements included in the Federal award would flow down to the for-profit entity.

Through Memorandum M-22-11, OMB explained that, before applying a Buy America
preference to a covered program that will affect Tribal communities, Federal agencies should
follow the consultation policies established through Executive Order 13175, Consultation and
Coordination with Indian Tribal Governments, and consistent with policies set forth in the
Presidential Memorandum of January 26, 2021, on Tribal Consultation and Strengthening Nation-
to-Nation Relationships. Federal agencies should continue to strengthen Nation-to-Nation
relationships through regular and meaningful consultation and collaboration with Tribal
communities in accordance with the Presidential Memorandum of January 26, 2021 and the
Presidential Memorandum of November 30, 2022, on Uniform Standards for Tribal Consultation.

Agencies with questions regarding the application of a Buy America preference to agency
programs, including questions about the possible use of waivers, are advised to reach out to
OMB'’s Made in America Office (“MIAQ”) for technical assistance and advice.

V. Consistency with International Agreements

Pursuant to Section 70914(e) of BABA, this guidance must be applied in a manner consistent
with the obligations of the United States under international agreements. Federal financial
assistance awards are generally not subject to international trade agreements because these
international obligations only apply to direct Federal procurement activities by signatories to such
agreements. The Federal Acquisition Regulation (“FAR”) addresses how international trade
agreements implemented by the Trade Agreements Act apply to direct Federal procurement
activities of the U.S. at FAR subpart 25.4.% In the case of Federal financial assistance, a number of

1388 FR 57750 (Aug. 23, 2023).
14 CFR 200.101(b)(2).
15See also FAR 25.1101, 25.1103, and 52.225-5.
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U.S. States have opted to obligate their procurement activities to the terms of one or more
international trade agreements and, as such, are included in schedules to the international trade
agreements. If a recipient is a State that has assumed procurement obligations pursuant to the
Government Procurement Agreement or any other trade agreement, a Federal agency that applies
a BABA preference to Federal awards may propose to waive BABA requirements in the public
interest to allow a State to comply with its obligations. Federal agencies should follow the
procedures in Section 184.7 of the OMB guidance in 2 CFR part 184 and relevant supplemental
guidance in this memorandum. For additional information, interested entities may also consult
with the State in question or the Federal agency providing the funds.

VI. Issuing Buy America Waivers

Pursuant to Section 70914(b) of BABA and 2 CFR 184.7, the head of a Federal agency
may waive the application of a Buy America preference under an infrastructure program in any
case in which the head of the Federal agency finds that —

e Applying the Buy America preference would be inconsistent with the public
interest (a “public interest waiver”);

e Types of iron, steel, manufactured products, or construction materials are not
produced in the United States in sufficient and reasonably available quantities or
of a satisfactory quality (a “nonavailability waiver”); or

e The inclusion of iron, steel, manufactured products, or construction
materials produced in the United States will increase the cost of the overall
project by more than 25 percent (an “unreasonable cost waiver”).

Federal agencies are responsible for processing and approving all waivers, including
waivers requested by recipients and on behalf of subrecipients consistent with the
procedures in 2 CFR 184.7. Every waiver must be reviewed by the MIAO. To the greatest
extent practicable, waivers should be targeted to specific products and projects.'®

Before issuing a final waiver, the Federal awarding agency must make the proposed
waiver and the detailed written explanation publicly available in an easily accessible location
on a website designated by the Federal awarding agency and OMB. The Federal agency must
also provide a period of not less than 15 calendar days for public comment on the proposed
waiver.!” General applicability waivers are subject to a minimum 30-day public comment
period when reviewed for modification or renewal.’® The MIAO may request that Federal
agencies use a 30-day comment period for other waivers on a case-by-case basis when
circumstances warrant — for example when a waiver covers items of special importance to
American supply chains (such as those identified in section 3(b) of the Executive Order 13953)
or involves a substantial amount of Federal funding.

Agencies are required to provide the website address where they will be posting
proposed waivers for public comment to OMB at MBX.OMB.MadelnAmerica@omb.eop.gov.
Pursuant to sections 70914(c) and 70937 of IlJA, the waiver must also be cross-posted to a

16See Section VI of this guidance for information on waiver principles and criteria.
172 CFR part 184.7(d).
1811JA § 70914(d)(2)(A)(ii). See Section VIl of this guidance for information on general applicability waivers.
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centralized waiver transparency website managed by the General Services Administration
(GSA), BuyAmerican.gov,'® in addition to the agency website. To minimize duplication and
promote efficiency, MIAO and GSA will continue to coordinate with agencies on the
expansion of the existing website’s functionality to display waivers for Federal financial
assistance and provide further instructions to agencies as necessary.

Federal agencies are responsible for performing due diligence, including market research,
and approving or rejecting waivers consistent with BABA, 2 CFR part 184, this guidance, and any
other applicable Buy America laws.

Federal agencies should notify the MIAO, and are encouraged to consult with the MIAO
when possible, in advance of posting an award- or project-level proposed waiver for public
comment. However, Federal agencies must consult with the MIAO for proposed waivers with
broader applicability (such as a general applicability waiver) before posting them for public
comment. The purpose of the consultation is to identify any opportunities to structure the waiver
in order to maximize the use of goods, products, and materials produced in the United States to
the greatest extent possible consistent with law. Federal agencies should send proposed waivers
for review to MBX.OMB.MIAwaivers@omb.eop.gov.

Federal agencies must submit to the MIAO a draft of the waiver for review after the
public comment period has concluded. MIAO will review the draft waiver to determine if it is
consistent with applicable law and policy,?® and will notify the Federal agency of its
determination.

All waiver requests must include a detailed justification for the use of goods, products, or
materials mined, produced, or manufactured outside the United States?! and a certification that
there was a good faith effort to solicit bids for domestic products supported by terms included in
requests for proposals, contracts, or nonproprietary communications with potential suppliers.??
In addition, at a minimum and to the greatest extent practicable, each proposed or draft final
waiver submitted to the MIAO should include the following information, as applicable:

e Waiver type (nonavailability, unreasonable cost, or publicinterest).

e Recipient name and Unique Entity Identifier (UEI).

e Federal awarding agency organizational information (e.g., Common
Government-wide Accounting Classification (CGAC) Agency Code).

e Financial assistance listing name and number.

e Federal financial assistance program name.

e Federal Award Identification Number (FAIN) (if available or applicable).

e Federal financial assistance funding amount.

e Total estimated infrastructure expenditures, including all Federal and non-
Federal funds (if applicable).

e Infrastructure project description and location (to the extent known).

1% BuyAmerican.gov redirects to MadelnAmerica.gov.
20 Executive Order 14005, § 4(c).

2L |1IJA, §70937(c)(2)(A).

22 |1JA, §70937(c)(2)(D).
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¢ Inthe case of general applicability waivers, a description of the relevant Federal
program(s)—including information on the size and scale of the program(s), an
estimate of the dollar amount of Federal financial assistance that would be subject
to the waiver, and an estimate of how many infrastructure projects would be
subject to the waiver.

e List of iron or steel item(s), manufactured products, and construction
material(s) proposed to be excepted from Buy America requirements,
including name, cost, country(ies) of origin (if known), and relevant Product
and Service Code (PSC) and North American Industry Classification System
(NAICS) code for each.

e Adescription of efforts made (e.g., market research, industry outreach, etc.) by
the Federal awarding agency and, in the case of a project or award specific
waiver, by the recipient, in an attempt to avoid the need for a waiver. Such a
description may cite, if applicable, the absence of any Buy America-compliant
bids received in response to a solicitation.

e Market research, where applicable, should include relevant details, including who
conducted the market research, when it was conducted, sources that were used,
and the methods used to conduct the research.

e Anticipated impact if no waiver is issued.

e For final waivers, any relevant comments received through the public
comment period, and the agency’s response to those comments.

The purpose of the information is to demonstrate the agency’s due diligence, and provide
the MIAO with sufficient information to determine whether the proposed waiver is consistent with
law and policy. For proposed waivers, agencies should also ensure that sufficient information is
available for public review. Information provided for public review should help interested
manufacturers gauge the demand for products for which agencies are considering waiving a Buy
America preference.

To avoid a need for duplicative waiver requests from entities that receive funding for one
infrastructure project through multiple Federal agencies, the Federal agency contributing the
greatest amount of Federal funds for the project may be considered the Cognizant Agency for
Made in America (“Cognizant Agency”) and may take responsibility for coordinating with the other
Federal awarding agencies. Such coordination has the benefit of providing uniform waiver criteria
and adjudication processes, minimizing duplicative efforts among Federal agencies, and reducing
burdens on recipients. Based on the statutory waiver authority at section 70914(b) of BABA, each
Federal agency waiving a BABA preference must make their own waiver determination. In other
words, a Cognizant Agency cannot independently issue a waiver that applies to other agencies,
but other agencies may rely on the work performed by the Cognizant Agency when proposing and
issuing waivers for a single infrastructure project. When appropriate, agencies may consider
proposing a joint waiver including two or more agencies relying on the work performed by the
Cognizant Agency. Any Federal agency that did not jointly issue the proposed and final waivers
will need an individual waiver, but it may also potentially rely on work performed by the Cognizant
Agency when appropriate under the circumstances. The Cognizant Agency is responsible for
consulting with the other Federal agencies, publicizing the proposed joint waiver, and submitting
the proposed joint waiver for review to the MIAO.
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a. Waiver Principles and Criteria

To ensure they are scrupulously monitoring, enforcing, and complying with applicable Buy
America Laws and minimizing the use of waivers,?® agencies must apply consistent criteria to
determine whether to grant a waiver in a given circumstance. Agencies should establish policies
and practices to ensure consistency with this guidance.

Agencies may reject or grant waivers in whole or in part. To the greatest extent
practicable, waivers should be issued at the project level and be product-specific. As appropriate,
a project-level waiver may be further narrowed to apply only to a single product or product type
on that project. Overly broad waivers undermine market signals designed to boost domestic
supply chains, particularly for key articles, materials and supplies in critical supply chains (i.e.,
critical supply chains identified in Executive Order 14017, America’s Supply Chains). When
necessary, agencies may consider issuing a waiver that has applicability beyond a single project;
however, agencies should always issue, construe, and apply waivers to ensure the maximum
utilization of goods, products, and materials produced in the United States, consistent with
applicable law.

Federal agencies may consult with the MIAO when establishing or modifying criteria for
granting waivers. They may also work within the Made in America Council,?*a practice that will help
to foster consistency across agencies to the greatest extent practical and appropriate. Federal
agencies should use the following principles before issuing a waiver of any type —

o Time-limited: In certain limited circumstances, a Federal agency may determine
that a waiver should be constrained principally by a length of time, or phased-
out over time, rather than by the specific projects to which it applies. Waivers
of this type may be appropriate, for example, when an item that is “non-
available” from domestic sources is widely used in projects funded by a
particular program’s awards. When issuing such a waiver, the agency should
identify an appropriate, definite time frame (e.g., no more than one to two
years) designed to ensure that, as domestic supply becomes available, domestic
producers will have prompt access to the market created by the program.

o Targeted: Waivers that are not limited to particular projects should apply only
to the item(s), product(s), or material(s) or category(ies) of item(s), product(s),
or material(s) necessary. Waivers that are overly broad will tend to undermine
domestic preference policies. Broader waivers will receive greater scrutiny from
the MIAO.

o Conditional: Federal agencies are encouraged to issue waivers with
specific conditions that support the policies of BABA and the Executive
Order.

These principles and criteria should be viewed as minimum requirements for the use of

Z11JA § 70933(2).
2 “Launching a New Made in America Council,” OMB, Briefing Room, Blogs (Jan. 19, 2022).
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waivers by Federal agencies.”> The MIAO expects all general applicability waivers to be
appropriately targeted and time-limited. For example, agencies may consider phasing-out a waiver
over time to provide a phased application of the Buy America preference requirements for a
specific Federal program. Agencies also may consider limiting the scope of the waiver to only
specific Buy America preference requirements (such as proposing to waive requirements for a
limited set of construction materials). Project-level and award-level waivers should also be
narrowly targeted, as appropriate.

Federal agencies should propose waivers to apply prospectively to future expenditures
incurred after the effective date of the final waiver. While the BABA requirements apply when
Federal funds are obligated?® (when a Federal award is made), the MIAO recognizes that certain
circumstances may justify a waiver of those domestic content requirements even after an award
has been made. While waivers can be granted after a Federal agency makes an award, the waiver
cannot apply to expenditures already incurred under the Federal award for items subject to a Buy
America preference before the effective date of the waiver.

Non-availability Waivers

Before granting a non-availability waiver, agencies should consider whether the recipient
has performed thorough market research, which may be accomplished with assistance from the
agency, and adequately considered, where appropriate, qualifying alternate items, products, or
materials. Waivers should describe the market research activities and methods to identify
domestically manufactured items capable of satisfying the requirement, including the timing of
the research and conclusions reached on the availability of sources. Agencies are encouraged to
engage with the Made in America Council to develop resource lists for common items, goods, or
materials.

Unreasonable Cost Waivers

An unreasonable cost waiver is available if the inclusion of iron, steel, manufactured
products, or construction materials produced in the United States will increase the cost of the
overall project by more than 25 percent. Before granting an unreasonable cost waiver, to the
extent permitted by law, agencies should ensure the recipient has provided adequate
documentation that no domestic alternatives are available within this cost parameter.
Agencies may assist recipients in gathering documentation.

For requests citing unreasonable cost as the statutory basis of the waiver, the waiver
justification must include a comparison of the overall cost of the project with domestic products
to the overall cost of the project with foreign-origin products, pursuant to the requirements of
the applicable Made in America law.?” Publicly available cost comparison data may be provided
in lieu of proprietary pricing information.?® Unreasonable cost waivers should be no broader than
necessary.

25See Section IV. of this guidance for agencies that have existing regulations or guidance.
26|JA § 70914(a).

27 11JA, §70937(c)(2)(B).

28 1JA, §70937(c)(2)(B).
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Before granting an unreasonable cost waiver, to the extent permitted by law, agencies
should also assess whether a significant portion of any cost advantage of a foreign-sourced
product is the result of the use of dumped steel, iron, or manufactured products or the use
of injuriously subsidized steel, iron, or manufactured products. More information on this topic
is provided below in the discussion of public interest waivers.

Public Interest Waivers

A waiver in the public interest may be appropriate where an agency determines that other
important policy goals cannot be achieved consistent with the Buy America requirements
established by BABA and the proposed waiver would not meet the requirements for a non-
availability or unreasonable cost waiver. Such waivers must be used judiciously and construed to
ensure the maximum utilization of goods, products, and materials produced in the United States.?
To the extent permitted by law, determination of public interest waivers must be made by the head
of the agency with the authority over the Federal financial assistance award.>°

Public interest waivers may have a variety of bases. As with other waivers, they should be
project-specific whenever possible, as what is in the public interest may vary depending upon the
circumstances of the project, recipient, and specific items, products, or materials in question.

Federal agencies may wish to consider issuing a limited number of general applicability
public interest waivers in the interest of efficiency and to ease burdens for recipients. The agency
remains responsible for determining whether such a waiver is appropriate to apply to any given
project; the MIAO will not review each application of such a waiver. The following are examples of
types of public interest waivers an agency may consider proposing and issuing®! —

e De Minimis: Ease of administration is important to reduce burden for recipients
and agencies. Federal agencies may consider whether a general applicability
public interest waiver should apply to infrastructure project purchases below a de
minimis threshold. An agency may consider whether a public interest waiver
should apply when necessary to ensure that recipients and Federal agencies make
efficient use of limited resources, especially if the cost of processing the
individualized waiver(s) would risk exceeding the value of the items waived.
Agencies may consider adopting an agency-wide public interest waiver that sets a
de minimis threshold, for example, of five (5) percent of applicable project costs
up to a maximum of $1,000,000, where applicable project costs are defined as
material costs subject to the Buy America preference.

e Small Grants: Agencies may wish to consider whether it is in the public interest to
waive application of a Buy America preference to awards at or below the
Simplified Acquisition Threshold (SAT) that meet the following criteria: (1) the
total Federal award does not exceed the SAT, currently set at $250,000; and (2)
the Federal award amount, inclusive of other funding sources for the
infrastructure

29 11JA, §70935(a).

30 1JA, §70935(b).

31The list is not exhaustive and no agency is required to issue the types of waivers noted as examples. As with other
general applicability waivers, generally applicable public interest waivers must be reviewed at least every five years
and more often as appropriate.
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project, is not anticipated to exceed the SAT for the life of the Federal award. Federal
agencies and the MIAO have found this type of waiver to be consistent with policy
in some cases in the initial years after enactment of IlJA, but it may potentially be
phased out over time as agencies develop more efficient award-level or project-level
waiver review capabilities.

e Minor Components: Agencies may wish to consider whether it is in the public
interest to allow minor deviations for miscellaneous minor components within
iron and steel products. A general applicability, public interest, minor components
waiver may allow non-domestically produced miscellaneous minor components
comprising no more than five (5) percent of the total material cost of an
otherwise domestically produced iron and steel product. This waiver type may
not exempt an entire iron and steel product from the Buy America preference;
the primary iron and steel components of the product must still be produced
domestically. It would not be in the public interest to use a minor components
waiver to exempt a whole product from the iron and steel requirements, or to
allow the primary iron or steel components of the product to be produced other
than domestically.

e International Trade Obligations: If a recipient is a State that has assumed
procurement obligations pursuant to the Government Procurement Agreement
or any other trade agreement, a waiver of a Made in America condition to
ensure compliance with such obligations may be in the public interest.

e Other Considerations: A waiver may be in the public interest in one
circumstance, but not in another, and considerations will depend upon the
nature and amount of resources available to the recipient, the value of the
items, goods, or materials in question, the potential domestic economic
impacts, and other policy considerations, including sustainability, equity,
accessibility, performance standards, and the domestic content (if any) of and
conditions under which the non-qualifying good was produced.

All proposed waivers citing the public interest as the statutory basis must include a
detailed written statement, which must address all appropriate factors, such as potential
obligations under international agreements, justifying why the requested waiver is in the public
interest.3?

Before granting a waiver in the public interest, to the extent permitted by law, agencies
must assess whether a significant portion of any cost advantage of a foreign-sourced product is
the result of the use of dumped steel, iron, or manufactured products or the use of injuriously
subsidized steel, iron, or manufactured products. As explained above, Federal agencies should
also conduct a similar analysis for unreasonable cost waivers, but it is not needed for non-
availability waivers. Agencies may consult with the International Trade Administration (ITA) in
making this assessment if the granting agency deems such consultation to be helpful. The agency
must integrate any findings from the assessment into its waiver determination as appropriate.33
MIAO will work with ITA and agencies to develop standard processes to expedite this required
assessment, such as by ensuring agencies know how to easily access lists of dumped or injuriously
subsidized products. Agencies can contact the MIAO for more information on possible resources.

211JA, § 70937(c)(2)(C).
33 Executive Order, § 5.
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b. General Applicability Waivers

The term “general applicability waiver” refers to a waiver that applies generally across multiple
agency projects or awards. A general applicability waiver can be “product-specific” (e.g., applies only to a
product or category of products) or “non-product specific” (e.g., applies to all “manufactured products”).

General applicability waivers should be issued only when necessary to advance an agency’s missions
and goals, consistent with IlJA, the Executive Order, and this guidance. For example, an agency might issue
a general applicability waiver for a product for which there are well-established domestic sourcing
challenges. General applicability waivers will require appropriate justification from the Federal agency.

Except as provided below, Federal agencies must review general applicability waivers within five
years of the date on which the waiver was issued. Agencies are encouraged to review general applicability
waivers more frequently, when appropriate. In reviewing of any general applicability waiver, the head of a
Federal agency, or their delegated authority, must —

(A) Publish in the Federal Register a notice that—
(1) describes the justification for the general applicability waiver; and
(i) requests public comments for a period of not less than 30 days on the
continued need for the general applicability waiver; and

(B) Publish in the Federal Register a determination on whether to continue or discontinue the
general applicability waiver, considering the comments received in response to the notice

published under paragraph (A).34

Through November 15, 2026, the requirement to review general applicability waivers under
paragraphs (A) and (B) above does not apply to any product-specific general applicability waiver that was

issued before May 19, 2021.3°

OMB has instructed Federal agencies with existing, non-product specific general applicability
waivers that were issued more than five years before November 15, 2021 to promptly commence review
of each such waiver by publishing a Federal Register notice as required in section 70914(d)(2)(A) of the IlJA.
Should the review justify retaining the waiver, agencies should consider narrowing the waiver in a manner
that would support supply chain resilience and boost incentives to manufacture key products domestically,
as appropriate.

The MIAO will work with agencies to expedite consideration of general applicability waivers for
products or categories of products for which domestic sourcing challenges have been well documented.
Agencies should align such waivers with complementary policies, such as work to boost supply chain
resiliency and domestic employment. General applicability waivers should include appropriate expiration
dates designed to ensure that, once available, Buy America qualifying products receive appropriate
consideration.

34115, § 70914(d)(1) & (2).
35 11JA, § 70914(d)(3).

16 — Appendix E - 13



Recipient Name: Malvern Water Works SRF Equivalency — Bid Documents
Project Name: Moline Street Sewage Lift Station SRF Supplemental General Conditions
Project EnABLE No.: XX-XXX OSG Rev 00

Appendix |: Example of Award Term (Sample Language) —Required Use of American Iron, Steel,
Manufactured Products, and Construction Materials

Where applicable, the Federal agency must include appropriate terms and conditions in all
awards, in accordance with applicable legal requirements and its established procedures, in order to
effectuate the requirements of BABA and this guidance. The following is samplelanguage.

To achieve the greatest possible consistency across agencies and programs, agencies
should send their proposed terms and conditions to the MIAO for review prior to incorporating
them into applicable awards. Agencies should include appropriate language in the Notice of
Funding Opportunity to provide applicants fair notice of the Buy America conditions that will apply
to funds obligated on or after that date.

kk k% kxk

Buy America Preference. Recipients of an award of Federal financial assistance from a
program for infrastructure are hereby notified that none of the funds provided under this award
may be used for an infrastructure project unless:

(1) Alliron and steel used in the project are produced in the United States—this means all
manufacturing processes, from the initial melting stage through the application of
coatings, occurred in the United States;

(2) All manufactured products used in the project are produced in the United States— this
means the manufactured product was manufactured in the United States; and the cost
of the components of the manufactured product that are mined, produced, or
manufactured in the United States is greater than 55 percent of the total cost of all
components of the manufactured product, unless another standard that meets or
exceeds this standard has been established under applicable law or regulation for
determining the minimum amount of domestic content of the manufactured product;
and

(3) All construction materials are manufactured in the United States—this means thatall
manufacturing processes for the construction material occurred in the United States.
The construction material standards are listed below.

Incorporation into an infrastructure project. The Buy America Preference only applies to
articles, materials, and supplies that are consumed in, incorporated into, or affixed to an
infrastructure project. As such, it does not apply to tools, equipment, and supplies, such as temporary
scaffolding, brought to the construction site and removed at or before the completion of the
infrastructure project. Nor does a Buy America Preference apply to equipment and furnishings, such
as movable chairs, desks, and portable computer equipment, that are used at or within the finished
infrastructure project, but are not an integral part of the structure or permanently affixed to the
infrastructure project.

Categorization of articles, materials, and supplies. An article, material, or supply should
only be classified into one of the following categories: (i) Iron or steel products; (ii)
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Manufactured products; (iii) Construction materials; or (iv) Section 70917(c) materials. An article,
material, or supply should not be considered to fall into multiple categories. In some cases, an
article, material, or supply may not fall under any of the categories listed in this paragraph. The
classification of an article, material, or supply as falling into one of the categories listed in this
paragraph must be made based on its status at the time it is brought to the work site for
incorporation into an infrastructure project. In general, the work site is the location of the
infrastructure project at which the iron, steel, manufactured products, and construction
materials will be incorporated.

Application of the Buy America Preference by category. An article, material, or supply
incorporated into an infrastructure project must meet the Buy America Preference for only
the single category in which it is classified.

Determining the cost of components for manufactured products. In determining whether
the cost of components for manufactured products is greater than 55 percent of the total cost
of all components, use the following instructions:

(a) For components purchased by the manufacturer, the acquisition cost, including
transportation costs to the place of incorporation into the manufactured product (whether or
not such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-
free entry certificate is issued); or

(b) For components manufactured by the manufacturer, all costs associated with the
manufacture of the component, including transportation costs as described in paragraph (a),
plus allocable overhead costs, but excluding profit. Cost of components does not include any
costs associated with the manufacture of the manufactured product.

Construction material standards. The Buy America Preference applies to the following
construction materials incorporated into infrastructure projects. Each construction material is
followed by a standard for the material to be considered “produced in the United States.” Except
as specifically provided, only a single standard should be applied to a single construction
material.

(1) Non-ferrous metals. All manufacturing processes, from initial smelting or
melting through final shaping, coating, and assembly, occurred in the United States.

(2) Plastic and polymer-based products. All manufacturing processes, from initial
combination of constituent plastic or polymer-based inputs, or, where applicable,
constituent composite materials, until the item is in its final form, occurred in the United
States.

(3) Glass. All manufacturing processes, from initial batching and melting of raw
materials through annealing, cooling, and cutting, occurred in the United States.

(4) Fiber optic cable (including drop cable). All manufacturing processes, from the initial
ribboning (if applicable), through buffering, fiber stranding and jacketing, occurred in the United
States. All manufacturing processes also include the standards for glass and optical fiber, but not
for non-ferrous metals, plastic and polymer-based products, or any others.
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(5) Optical fiber. All manufacturing processes, from the initial preform fabrication
stage through the completion of the draw, occurred in the United States.

(6) Lumber. All manufacturing processes, from initial debarking through treatment
and planing, occurred in the United States.

(7) Drywall. All manufacturing processes, from initial blending of mined or synthetic
gypsum plaster and additives through cutting and drying of sandwiched panels, occurred in
the United States.

(8) Engineered wood. All manufacturing processes from the initial combination of
constituent materials until the wood product is in its final form, occurred in the United
States.

Waivers

When necessary, recipients may apply for, and the agency may grant, a waiver from these
requirements. The agency should notify the recipient for information on the process for
requesting a waiver from these requirements.

When the Federal agency has made a determination that one of the following exceptions
applies, the awarding official may waive the application of the Buy America Preference in any case
in which the agency determines that:

(1) applyingthe Buy America Preference would be inconsistent with the public interest;

(2) the types of iron, steel, manufactured products, or construction materials are not
produced in the United States in sufficient and reasonably available quantities or of
a satisfactory quality; or

(3) the inclusion of iron, steel, manufactured products, or construction materials
produced in the United States will increase the cost of the overall project by
more than 25 percent.

A request to waive the application of the Buy America Preference must be in writing.
The agency will provide instructions on the format, contents, and supporting materials required
for any waiver request. Waiver requests are subject to public comment periods of no less than
15 days and must be reviewed by the Made in America Office.

There may be instances where an award qualifies, in whole or in part, for an existing waiver

described at [link to awarding agency web site with information on currently applicable general
applicability waivers].
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Definitions®®

“Buy America Preference” means the “domestic content procurement preference” set forth in
section 70914 of the Build America, Buy America Act, which requires the head of each Federal agency
to ensure that none of the funds made available for a Federal award for an infrastructure project
may be obligated unless all of the iron, steel, manufactured products, and construction materials
incorporated into the project are produced in the United States.

“Construction materials” means articles, materials, or supplies that consist of only one of the
items listed in paragraph (1) of this definition, except as provided in paragraph (2) of this
definition. To the extent one of the items listed in paragraph (1) contains as inputs other items
listed in paragraph (1), it is nonetheless a construction material.

(1) The listed items are:

(1) Non-ferrous metals;

(i1) Plastic and polymer-based products (including polyvinylchloride, composite
building materials, and polymers used in fiber optic cables);

(iii) Glass (including optic glass);

(iv) Fiber optic cable (including drop cable);

(v) Optical fiber;

(vi) Lumber;

(vii) Engineered wood; and

(viii) Drywall.

(2) Minor additions of articles, materials, supplies, or binding agents to a
construction material do not change the categorization of the construction material.

“Infrastructure” means public infrastructure projects in the United States, which includes, at a
minimum, the structures, facilities, and equipment for roads, highways, and bridges; public
transportation; dams, ports, harbors, and other maritime facilities; intercity passenger and
freight railroads; freight and intermodal facilities; airports; water systems, including drinking
water and wastewater systems; electrical transmission facilities and systems; utilities;
broadband infrastructure; and buildings and real property; and structures, facilities, and
equipment that generate, transport, and distribute energy including electric vehicle (EV)
charging.

“Infrastructure project” means any activity related to the construction, alteration, maintenance,
or repair of infrastructure in the United States regardless of whether infrastructure is the primary
purpose of the project. See also paragraphs (c) and (d) of 2 CFR 184.4.

“Iron or steel products” means articles, materials, or supplies that consist wholly or
predominantly of iron or steel or a combination of both.

36 Federal agencies may choose to provide definitions on a public-facing website and reference that website in the
terms and conditions, rather than including all definitions in the terms and conditions itself. If an agency chooses to
do provide definitions on a public-facing website, it is not considered a deviation from the terms and conditions
provided and does not need to be reviewed by OMB.
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“Manufactured products” means:
(1) Articles, materials, or supplies that have been:

(1) Processed into a specific form and shape; or
(i) Combined with other articles, materials, or supplies to create a product
with different properties than the individual articles, materials, or supplies.

(2) If anitem is classified as an iron or steel product, a construction material, or a
Section 70917(c) material under 2 CFR 184.4(e) and the definitions set forth in 2 CFR
184.3, then it is not a manufactured product. However, an article, material, or supply
classified as a manufactured product under 2 CFR 184.4(e) and paragraph (1) of this
definition may include components that are construction materials, iron or steel
products, or Section 70917(c) materials.

“Predominantly of iron or steel or a combination of both” means that the cost of the iron and
steel content exceeds 50 percent of the total cost of all its components. The cost of iron and steel
is the cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet),
castings, or forgings utilized in the manufacture of the product and a good faith estimate of the
cost of iron or steel components.

“Section 70917(c) materials” means cement and cementitious materials; aggregates such as
stone, sand, or gravel; or aggregate binding agents or additives. See Section 70917(c) of the
Build America, Buy America Act.
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Appendix II: Guidance for Projects Identified at 2 CFR 184.2(b)-(c) as Remaining
Subject to OMB Memorandum M-22-11

In 2 CFR part 184, OMB identifies a limited set of infrastructure projects that will
remain subject to certain requirements established in Memorandum M-22-11. For projects
identified at
2 CFR 184.2(b)-(c) as remaining subject to the requirements of Memorandum M-22-11, recipients
and subrecipients may continue to rely on —

a. The requirements established in Section VIII of the rescinded Memorandum M-22-11
on “Preliminary Guidance for Construction Materials,” which is included, in relevant
part, in this appendix. This includes reliance on the shorter list of construction
materials identified in Memorandum M-22-11 and the preliminary standard for “all
manufacturing processes” applicable to construction materials on that list; and

b. Their good faith efforts to categorize articles, materials, and supplies as (1) iron or steel
products, (2) manufactured products, or (3) construction materials based on the
guidance provided in Sections |, VI, and VIII of the rescinded OMB Memorandum M-22-
11. In other words, recipients and subrecipients of Federal awards for these projects
are not required to recategorize items based on the more specific guidance provided in
2 CFR part 184 and the associated preamble, but may rely on clarifying guidance in part
184 or the associated preamble if useful.

Below is relevant guidance for these projects restated from OMB Memorandum M-22-11
— The IlJA finds that “construction materials” includes an article, material, or
supply —

other than an item of primarily iron or steel; a manufactured product; cement and
cementitious materials; aggregates such as stone, sand, or gravel; or aggregate binding
agents or additives — that is or consists primarily of:

e non-ferrous metals;

e plastic and polymer-based products (including polyvinylchloride,
composite building materials, and polymers used in fiber optic cables);

e glass (including optic glass);

e |umber; or

e drywall

To provide clarity to item, product, and material manufacturers and processers,
items that consist of two or more of the listed materials that have been combined together
through a manufacturing process, and items that include at least one of the listed materials
combined with a material that is not listed through a manufacturing process, should be
treated as manufactured products, rather than as construction materials. For example, a
plastic framed sliding window should be treated as a manufactured product while plate
glass should be treated as a construction material.

Absent any existing applicable standard in law or regulation that meets or exceeds these
preliminary standards, agencies should consider “all manufacturing processes” for
construction materials to include at least the final manufacturing process and the
immediately preceding manufacturing stage for the construction material.
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Appendix F

Prohibition on Certain Telecommunication and Video Surveillance Services
or Equipment in the SRF Programs

OFFICE OF WATER
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

MEMORANDUM

SUBJECT: Prohibition on Certain Telecommunication and Video Surveillance Services or
Equipment in the SRF Programs

FROM: Kiri Anderer, P.E., Acting Associate Branch Chief
Infrastructure Branch, OGWDW

Michael Deane, Branch Chief
State Revolving Fund Branch, OWM

TO: SRF Branch Chiefs
Regions 1-10

Effective August 13, 2020, recipients and subrecipients of EPA funded assistance agreements, including
borrowers under EPA funded revolving loan funds, must comply with regulations at
2 CFR 200.216, Prohibition on certain telecommunication and video surveillance services or equipment,
implementing section 889 of Public Law 115-232. The regulation prohibits the use of Federal funds to
procure (enter into, extend, or renew contracts) or obtain equipment, systems, or services that use
“covered telecommunications equipment or services” identified in the regulation as a substantial or
essential component of any system, or as critical technology as part of any system. Prohibitions extend to
the use of Federal funds by recipients and subrecipients to enter into a contract with an entity that “uses
any equipment, system, or service that uses covered telecommunications equipment or services” as a
substantial or essential component of any system, or as critical technology as part of any system. Certain
equipment, systems, or services, including equipment, systems, or services produced or provided by
entities subject to the prohibition are recorded in the System for Award Management exclusion list.

As described in section 889 of Public Law 115-232, covered telecommunications equipment or services
includes:

. Telecommunications equipment produced by Huawei Technologies Company or ZTE Corporation
(or any subsidiary or affiliate of such entities).
. For the purpose of public safety, security of government facilities, physical security surveillance

of critical infrastructure, and other national security purposes, video surveillance and
telecommunications equipment produced by Hytera Communications Corporation, Hangzhou
Hikvision Digital Technology Company, or Dahua Technology Company (or any subsidiary or
affiliate of such entities).

. Telecommunications or video surveillance services provided by such entities or using such
equipment.
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. Telecommunications or video surveillance equipment or services produced or provided by an

entity that the Secretary of Defense, in consultation with the Director of the National Intelligence
or the Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned
or controlled by, or otherwise connected to, the government of a covered foreign country.

Applicability in the State Revolving Fund (SRF) Programs

Clean Water and Drinking Water SRF (CWSRF and DWSRF) programs may not expend equivalency funds
for these products on or after August 13, 2020. States must ensure that equivalency assistance
agreements include the telecommunications prohibition condition provided by EPA’s Office of Grants and
Debarment (OGD) in OGD’s most recent EPA General Terms and Conditions. The condition must also be
in construction contracts associated with equivalency assistance agreements.

There is no exhaustive list of components and services that fall under the prohibition. State SRF managers
and local assistance recipients should exercise due diligence and be particularly mindful of project
components with internet or cellular connections. For example, recipients should be mindful of automatic
meter reading (AMR) technology and advanced metering infrastructure (AMI), instrumentation control
systems (e.g. process control systems, distributed control systems and programmable logic controls), and
security cameras and other electronic security measures to ensure that those items are procured from a
non-excluded entity. Items included in the prohibition are not eligible SRF costs, and the SRF programs
cannot reimburse borrowers for these costs.

The prohibition also applies to the CWSRF administrative funds (if states are billing those costs to the
federal CWSRF capitalization grant) and the four DWSRF set-asides. States should be mindful of items such

as cell phones, computers, and mobile WiFi routers or hotspots funded by those accounts.

If you have questions on the implementation of this grant condition, please contact Michael Deane at
Deane.Michael@epa.gov or Kiri Anderer at Anderer.Kirsten@epa.gov.
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